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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the  development 
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2.  The  relationship  between  the  Federal  Register  and 
Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:  To  provide  the  public  with  access  to  information  necessary 

to  research  Federal  agency  regulations  which  directly  affect 
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WHERE:  Federal  Building  and  U.S.  Courthouse, 

Conference  Room  7209-A. 
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1-800-726-4995 
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915  Second  Avenue,  Seattle,  WA 
RESERVATIONS:  Federal  Information  Center, 
1-800-726-4995 


Fm  other  tetephone  numbers,  see  the  Reader  Aids  eectlon 
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Tide  3— 

The  President 


Proclamation  6449  of  June  22»  1992 

Agreement  on  Trade  Relations  Between  the  United  States  of 
America  and  the  Republic  of  Romania 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  as  President  of  the  United  States  of  America,  1,  acting 
through  duly  empowered  representatives,  entered  into  negotiations  with  repre¬ 
sentatives  of  Romania  to  conclude  an  agreement  on  trade  relations  between 
the  United  States  of  America  and  Romania. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements  of 
the  Trade  Act  of  1974  (Public  Law  93-618,  January  3,  1975;  88  Stat.  1978),  as 
amended  (the  ‘Trade  Act”). 

3.  As  a  result  of  these  negotiations,  an  “Agreement  on  Trade  Relations 
Between  the  Government  of  the  United  States  of  America  and  the  Government 
of  Romania,”  including  exchanges  of  letters  which  form  an  integral  part  of  the 
Agreement,  the  foregoing  in  English  and  Romanian,  was  signed  on  April  3, 
1992,  by  duly  empowered  representatives  of  the  two  Govenunents  and  is  set 
forth  as  an  annex  to  this  proclamation. 

4.  This  Agreement  conforms  to  the  requirements  relating  to  bilateral  commer¬ 
cial  agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C.  2435(b)). 

5.  Article  XVI  of  the  Agreement  provides  that  the  Agreement  shall  enter  into 
force  on  the  date  of  exchange  of  written  notices  of  acceptance  by  the  two 
Governments. 

6.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  heretofore  denied  such  treatment,  and  a  proclamation  implement¬ 
ing  such  agreement,  shall  take  effect  only  if  approved  by  the  Congress  under 
the  provisions  of  that  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  the  substance 
of  the  provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and 
actions  taken  thereimder. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  tmder  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  404,  405,  and 
604  of  the  Trade  Act  of  1974,  as  amended,  do  proclaim  that: 

(1)  This  proclamation  shall  become  effective,  said  Agreement  shall  enter 
into  force,  and  nondiscriminatory  treatment  shall  be  extended  to  the  products 
of  Romania,  in  accordance  with  the  terms  of  said  Agreement,  on  the  date  of 
exchange  of  written  notices  of  acceptance  in  accordance  with  Article  XVI  of 
said  Agreement.  The  United  States  Trade  Representative  shall  publish  notice 
of  the  effective  date  in  the  Federal  Register. 
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(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  into  the  customs  territory  of  the  United  States  on  or  after  the 
date  provided  in  paragraph  (1)  of  this  proclamation,  general  note  3(b)  of  the 
Harmonized  Tariff  Schedule  of  the  United  States,  enumerating  those  countries 
whose  products  are  subject  to  duty  at  the  rates  set  forth  in  rate  of  duty  column 
2  of  the  tariff  schedule,  is  modified  by  striking  out  “Romania”. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


/ 


Billing  code  3195-01-M 


28035 


Federal  BiMtt  /  Voi  57,  We.  m  /  Wed—day,  ^ine  at,  1992  /  Pwstdintial  ITfirT  iilu 

AGREEMENT  ON  TRADE  RELATIONS  BETWEEN 
THE  GOVERNMENT  OF  THE  UNITED  STATES  OF  AMERICA 
AMD  THE  GOVERNMENT  OF  ROMANIA 

The  Govcmnent  of  the  United  States  of  America  and  the 
Government  of  Romania  (hereinafter  referred  to  collectively  as 
•Parties"-“and  individually  as  •'Party"! , 

Affirming  that  the'  evolution  of  market-based  economic 
institutions  and  the  strengthening  of  the  private  sector  will  aid 
the  development  of  mutually  beneficial  trade  relations, 

Acknovledging  that  the  development  of  trade  relations  and 
direct  contact  betveen  natidnals  and  companies  of  the  United 
States  and  nationals  and  companies  of  Romania  will  promote 
openness  and  mutual  understanding. 

Considering  that  expanded  trade  relations  betveen  the 
Parties  will  contribute  to  the  general  well-being  of  the  peoples 
of  each  Party, 

Recognizing  that  development  of  bilateral  trade  may 
contribute  to  better  mutual  understanding  and  cooperation  and 
promote  respect  for  internationally  recognized. worker  rights. 
Having  agreed  that  economic  ties  are  an  important  and 
necessary  element  in  the  strengthening  of  their  bilateral 
relations, 

Being  convinced  that  an  agreement  on  trade  relations  between 
the  two  Parties  will  best  serve  their  mutual  interests,  and 
Desiring  to  create  a  framework  which  will  foster  the 
development  and  expansion  of  commercial  ties  between  their 
respective  nationals  and  companies. 

Have  agreed  as  follows: 
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ARTICLE  I  i 

APPLICATION  OF  GATT  AND  CERTAIN  GATT  AGREEMENTS 

1.  Both  Parties  reaffinn  the  importance  of  their  rights 

I 

and  obligations  under  the  General  Agreement  on  Tariffs  and  Trade  I 

I 

("GATT**)  and  reaffirm  the  importance  of  the  provisions  and 

f 

principles  of  the  GATT  to  their  respective  economic  policies.  \ 

I 

2.  To  this  end,  the  Parties  shall  apply  between  themselves  | 

the  provisions  of  the  GATT  as  those  provisions  apply  to  each 

Party,  and  shall  accord  each  other *s  products  most*favored*>nation  j 

treatment  ("MFN")  as  provided  in  the  GATT,  provided  that  to  the  | 

extent  any  provision  of  the  GATT  is  inconsistent  with  this 
Agreement,  the  latter  shall  apply. 

3.  '  Both  Parties  reaffirm  the  importance  of  their 

participation  in  the  GATT  Code  Agreements  to  which  both  are 
signatories,  which  presently  include  the  Agreement  on  Technical  | 

Barriers  to  Trade  ("Standards  Code") ,  the  Agreement  on 

Implementation  of  Article  VI  ("Anti*>Duroping  Code"),  the  Agreement 
on  Implementation  of  Article  VII  ("Customs  Valuation  Code") ,  the 
Agreement  on  Import  Licensing  Procedures  ("Licensing  Code") ,  the 
Agreement  on  Trade  in  Civil  Aircraft  ("Aircraft  Code"),  and  the 
Arrangement  Regarding  Bovine  Meat,  and  the  importance  of  the 
provisions  and  principles  contained  therein  to  their  respective 
economic  policies. 

4.  Both  Parties  commit  to  participate  constructively  in 
multilateral  negotiations  aimed  at  improving  existing  agreements 
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and  any  other  multilateral  negotiations  under  the  auspices  of  the 
GATT. 

5.  Each  Party  shall  accord  to  imports  of  products  and 
services  originating  in  the  territory  of  the  other  Party  most* 
favored*nation  treatment  with  respect  to  the  allocation  of  and 
access  to  currency  to  pay  for  such  imports. 

ARTICLE  II 

GENERAL  OBLIGATIONS  WITH  RESPECT  TO  TRADE 

1.  The  Parties  agree  to  maintain  a  satisfactory  balance  of 
market  access  opportunities  through  concessions  in  trade  in 
products  and  services,  including  the  satisfactory  reciprocation 
of  reductions  in  tariffs  and  nontariff  barriers  to  trade 
resulting  from  multilateral  negotiations. 

2.  With  a  view  to  assuring  nondiscriminatory  trade  in 
products  and  services,  such  trade  shall  be  effected  by  contracts 
between  nationals  and  companies  of  either  Party  concluded  in  the 
exercise  of  their  independent  commercial  judgment  and  on  the 
basis  of  customary  commercial  considerations  such  as  price, 
quality,  availability,  delivery,  and  terms  of  payment. 

3.  Neither  Party  shall  require  or  encourage  its  nationals 
or  companies  to  engage  in  barter  or  countertrade  transactions 
with  nationals  or  companies  of  the  other  Party.  Nevertheless, 
where  nationals  or  companies  decide  to  resort  to  barter  or 
countertrade  operations,  the  Parties  will  encourage  them  to 
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furnish  to  sach  othar  all  nacassary  infomation  to  facilitate  the 
transaction. 

ARTICLE  III 

EXPANSION  AND  PROMOTION  OF  TRADE 

1.  The  Parties  affirm  thair  das ir a  to  expand  trade  in 
products  and  services  consistent  with  the  terms  of  this 
Agreement.  They  shall  take  appropriate  measures  to  encourage  and 
facilitate  the  exchange  of  goods  and  services  and  to  secure 
favorable  conditions  for  long-term  development  of  trade  relations 
between  their  respective  nationals  and  companies. 

2.  The  Parties  shall  take  appropriate  measures  to  encourage 
the  expansion  of  commercial  contacts  with  a  view  to  increasing 
trade.  In  this  regard,  the  Government  of  Romania  expects  that, 
during  the  term  of  this  Agreement,  nationals  and  companies  of 
Romania  shall  increase  their  orders,  in  the  United  States  for 
products  and  services,  while  the  Government  of  the  United  States 
anticipates  that  the  effect  of  this  Agreement  shall  be  to 
encourage  increased  purchases  by  nationals  and  companies  of  the 
United  States  of  products  and  services  from  Romania.  Toward  this 
end,  the  Parties  shall  publicize  this  Agreement  and  ensure  that 
it  is  made  available  to  all  interested  parties. 

3.  Each  Party  shall  encourage  and  facilitate  the  holding  of 
trade  promotional  events  such  as  fairs,  exhibitions,  missions  and 
seminars  in  its  territory  and  in  the  territory  of  the  other 
Party.  Similarly,  each  Party  shall  encourage  and  facilitate  the 
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participation  of  its  raspactiva  nationals  and  conpanias  in  such 
avants.  Each  Party  shall  permit  participation  in  such  avants  by 
comnarcial  raprasantations  on  nondiscriminatory  tarns  and 
conditions.  Subject  to  the  lavs  in  force  within  their  respective 
territorial,  the  Parties  agree  to  allow  the  import  and  re-export 
on  -a-  duty  free  basis  of  all  articles  for  use  in  such  events, 
provided  that  such  articles  are  not  sold  or  otherwise 
transferred. 


ARTICLE  IV 

GOVERNMENT  COMMERCIAL  OFFICES 

1.  In  order  to  promote  the  development  of  trade  and 
economic  relations  between  the  Parties,  and  to  provide  assistance 
to  their  nationals  and  companies  engaged  in  commercial 
activities,  each  Party  agrees  to  permit  and  facilitate  the 
establishment  and  operation  of  Government  commercial  offices  of 
the  other  Party  on  a  reciprocal' basis.  The  establishment  and 
operation  of  such  offices  shall  be  in  accordance  with  applicable 
laws  and  regulations,  and  subject  to  such  terms,  conditions, 
privileges,  and  immunities  as  may  be  agreed  upon  by  the  Parties. 

2.  Government  commercial  offices  and  their  respective 
officers  and  staff  members,  to  the  extent  that  they  enjoy 
diplomatic  immunity,  shall  not  participate  directly  in  the 
negotiation,  execution,  or  fulfillment  of  trade  transactions,  or 
otherwise  carry  on  trade. 
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3.  Subject  to  its  lavs  governing  foreign  missions,  each 
Party  shall  allow  governnent  coanercial  offices  to  hire  directly 
host-country  nationals  and,  subject  to  innigration  lavs  and 
procedures,  third-country  nationals. 

4.  Each  Party  shall  enstire  unhindered  access  of  host- 
country  nationals  to  govemnent  commercial  offices  of  the  other 
Party. 

5.  Each  Party  shall  encourage  the  participation  of  its 
nationals  and  companies  in  the  activities  of  their  respective 
government  commercial  offices,  especially  with  respect  to  events 
held  on  the  premises  of  such  commercial  offices. 

6.  Each  Party  shall  encourage  and  facilitate  access  of 
government  commercial  office  personnel  of  the  other  Party  to 
host-country  officials,  and  to  representatives  of  host-country 
nationals  and  companies. 

7.  This  Agreement  shall  not  derogate  from  obligations 
assumed  by  either  Party  concerning  the  establishment  of  existing 
government  commercial  offices. 

ARTICLE  V 

BUSINESS  FACILITATION 

1.  Each  Party  shall  afford  commercial  representations  of 
the  other  Party  fair  and  equitable  treatment  with  respect  to  the 
conduct  of  their  operations. 
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2.  Each  Party  shall  sndaavor  to  snsura  that  govarnaental 
decisions,  rulings,  and  findings  affecting  the  conduct  of 
commercial  activities  are  made  expeditiously. 

3.  Subject  to  its  lavs  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  the  establishment 
within  its  territory  of  commercial  representations  of  nationals 
and  companies  of  the  other  Party  and  shall  accord  such 
representations  treatment  at  least  as  favorable  as  that  accorded 
to  commercial  representations  of  nationals  and  companies  of  third 
countries. 

4.  Parties  shall  permit  employees  of  commercial 
representations  and  members  of  their  immediate  families  to  enter 
the  territory  of  the  other  Party  and  to  travel  therein  freely,  in 
accordance  with  the  laws  relating  to  the  entry,  stay  and  travel 
of  aliens.  Each  Party  agrees  to  make  available  multiple  entry 
visas  of  duration  of  six  months  or  longer  to  such  persons  and  to 
members  of  their  immediate  families. 

5.  Subject  to  its  laws  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  such  commercial 
representations  established  in  its  territory  to  hire  directly 
employees  who  are  nationals  of  either  Party  or  of  third  countries 
and  to  compensate  such  employees  on  terms  and  in  a  currency  that 
is  mutually  agreed  between  the  parties,  consistent  with  such 
Party's  minimum  wage  laws. 
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6.  Each  Party  shall  parmit  connarcial  rapresantations  of 
tha  othar  Party  to  import  and  usa  in  accordanca  with  normal 
commarcial  praeticas,  offica  and  othar  aquipmant,  such  as 
typavritars,  photocopiars«  computars  and  talafax  machinas,  in 
connaction  with  tha  conduct  of  thair  activitias  in  tha  tarritory 
of  such  Party. 

7.  Each  Party  shall  parmit,  on  a  nondiscriminatory  basis 
and  at  nondiscriminatory  pricas  (vhara  such  pricas  ara  sat  or 
controllad  by  tha  govarnment) ,  commercial  raprasantations  of  the 
other  Party  access  to  and  usa  of  office  space  and  living 
accommodations,  whether  or  not  designated  for  usa  by  foreigners. 
Tha  terms  and  conditions  of  such  access  and  use  shall  in  no  event 
be  on  a  basis  lass  favorable  than  that  accorded  to  commarcial 
representations  of  nationals  and  companies  of  third  countries. 

8.  Subject  to  its  lavs  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  nationals  and 
companies  of  the  other  Party  to  engage  agents,  consultants  and 
distributors  of  either  Party  and  of  third  countries  on  prices  and 
terms  mutually  agreed  between  the  parties. 

9.  Subject  to  its  lavs  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  nationals  and 
companies  of  tha  other  Party  to  serve  as  agents,  consultants  and 
distributors  of  nationals  and  companies  of  either  Party  and  of 
third  countries  on  prices  and  terms  mutually  agreed  between  the 
parties. 
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10.  Each  Party  shall  parnit  nationals  and  eonpanias  of  the 
other  party  to  advertise  their  products  and  services  (i)  through 
^£raet  agreenent  with  the  advertising  nedia,  including 


television,  radio,  print  and  billboard,  and  (ii)  by  direct  nail, 
including  the  use  of  enclosed  envilopes  and  cards  preaddressed  to 

national  or  company. 

11.  Each  Party  shall  encourage  direct  contact,  and  permit 
direct  sales,  between  nationals  and  companies  of  the  other  Party 
and  end-users  and  other  customers  of  their  goods  and  services, 
and  with  agencies  whose  decisions  will  affect  potential  sales. 

12.  Each  Party  shall  permit  nationals  and  companies  of  the 
other  Party  to  conduct  market  studies,  either  directly  or  by 
contract,  within  its  territory.  To  facilitate  the  conduct  of 
market  research,  each  Party  shall  upon  request  make  available 
non-confidential,  non-proprietary  information  within  its 
possession  to  nationals  and  companies  of  the  other  Party. 

13 .  Each  Party  shall  provide  nondiscrirainatory  access  to 
government-provided  products  and  services,  including  public 
utilities  and  telecommunications  facilities,  to  nationals  and 
companies  of  the  other  Party  in  connection  with  the  operation  of 

their  commercial  representations. 

14.  Each  Party  shall  permit  commercial  representations  to 

stock  an  adequate  supply  of  samples  and  replacement  parts  for 
^ft«r-sale  service  on  a  non-commercial  basis. 
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15.  Neither  Party  shall  impose  measures  which  unreasonably 
impair  contractual  or  property  rights  or  other  interests  acquired 
within  its  territory  by  nationals  and  companies  of  the  other 
Party. 

16.  Paragraphs  6  and  14  of  this  Article  shall  not  be 
construed  -to  affect  the  application  of  ordinary  customs  and 
tariff  laws. 


ARTICLE  VI 
TRANSPARENCY 

1.  Each  Party  shall  make  available  publicly  on  a  timely 
basis  all  laws,  regulations,  judicial  decisions,  and 
administrative  rulings  related  to  commercial  activity,  including 
trade,  investment,  taxation,  banking,  insurance  and  other 
financial  services,  transport  and  labor. 

2.  Each  Party  shall  provide  nationals  and  companies  of  the 
other  Party  with  access  to  available  non-conf idential,  non¬ 
proprietary  data  and  information  on  the  national  economy  and 
individual  sectors,  including  information  on  foreign  trade, 
production  figures,  and  other  such  information  related  to  each 
Party's  internal  market. 

3.  Each  Party  shall  allow  the  other  Party,  and  the  other 
Party's  nationals  and  companies,  the  opportunity  to  comment,  to 
the  extent  practicable,  on  the  formulation  of  laws,  regulations, 
standards,  and  administrative  rulings  which  affect  the  conduct  of 
their  business  activities. 
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ARTICLE  VII 

FINANCIAL  PROVISIONS  RELATING  TO  TRADE 
IN  PRODUCTS  AND  SERVICES 

1.  Unless  otherwise  agreed  between  the  parties  to 
individual  transactions,  all  coninercial  transactions  between 
nationals  and  companies  of  the  Parties  shall  be  made  in  United 
States  dollars  or  any  other  currency  that  may  be  designated  by 
the  International  Monetary  Fund  as  being  a  freely  usable 
currency. 

2.  Neither  Party  shall  restrict  the  transfer  from  its 
territory  of  convertible  currencies  or  deposits,  or  payment 

instruments  representative  thereof,  obtained  in  connection  with 

* 

trade  in  products  and  services  by  nationals  and  companies  of  the 
other  Party. 

3.  Nationals  and  companies  of  a  Party  holding  currency  of 
the  other  Party  received  in  an  authorized  manner  may  deposit  such 
currency  in  financial  institutions  located  in  the  territory  of 
the  other  Party  and  may  maintain  and  use  such  currency  for  local 
expenses. 

4.  Without  derogation  from  paragraphs  2  or  3  of  this 
Article,  in  connection  with  trade  in  products  and  services,  each 
Party  shall  grant  to  nationals  and  companies  of  the  other  Party 
the  better  of  most-favbred-nation  or  national  treatment  with 
respect  to: 

(a)  opening  and  maintaining  accounts,  in  both  local 

and  foreign  currency,  and  having  access  to  their  funds 
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depositod,  in  financial  institutions  located  in  the 
territory  of  the  Party; 

(b)  paynents,  remittances  and  transfers  of  convertible 
currencies,  or  financial  instruments  representative  thereof, 
between  the  territories  of  the  two  Parties,  as  veil  as 
between  the  territory  of  that  Party  and  that  of  any  third 
country; 

(c)  rates  of  exchange  and  related  matters,  including 
access  to  freely  usable  currencies,  such  as  through  currency 
auctions;  and 

(d)  the  receipt  and  use  of  local  currency. 


ARTICLE  VIII 

PROTECTION  OF  INTELLECTUAL  PROPERTY  RIGHTS 
1.  Each  Party  shall  provide  adequate  and  effective 
protection  and  enforcement  for  patents,  trademarks,  copyrights, 
trade  secrets,  and  integrated  circuit  layout  designs  as  set  forth 
in  the  text  of  the  attached  side  letter  on  intellectual  property. 

ARTICLE  IX 

AREAS  FOR  FURTHER  COOPERATION 
1.  For  the  purpose  of  further  developing  bilateral  trade 
and  promoting  a  steady  increase  in  the  exchange  of  products  and 
services,  both  Parties  shall  strive  to  achieve  a  mutually 
acceptable  agreement  on  investment  issues,  including  the 
repatriation  of  profits  and  transfer  of  capital. 
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2.  The  Parties  shall  take  appropriate  steps  to  foster 
economic  and  technical  cooperation  on  as  broad  a  base  as  possible 
in  all  fields  deemed  to  be  in  their  mutual  interest,  including 
cooperation  with  respect  to  statistics  and  standards,  as  well  as 
production  f igures . 

3.  The  Parties,  taking  into  account  the  increasing 
economic  significance  of  service  industries,  agree  to  consult  on 
matters  affecting  service  businesses  in  the  two  countries  and 
particular  matters  of  mutual  interest  relating  to  individual 
service  sectors  with  the  objective,  among  others,  of  attaining 
maximum  possible  market  access  and  liberalization. 

ARTICLE  X 

IMPORT  RELIEF  SAFEGUARDS 

1.  The  Parties  agree  to  consult  promptly  at  the  request  of 
either  Party  whenever  actual  or  prospective  imports  of 
products  originating  in  the  territory  of  the  other  Party  cause, 
threaten  to  cause,  or  significantly  contribute  to  market 
disruption.  Market  disruption  exists  within  a  domestic  industry 
whenever  imports  of  an  article,  like  or  directly  competitive  with 
an  article  produced  by  a  domestic  industry,  are  increasing 
rapidly,  either  absolutely  or  relatively,  so  as  to  be  a 
significant  cause  of  material  injury,  or  threat  thereof,  to  the 
domestic  industry. 
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The  consultations  provided  for  in  paragraph  1  of  this 
Article  shall  have  the  objectives  of  (i)  presenting  and  examining 
the  factors  relating  to  such  imports  that  nay  be  causing  or 
threatening  to  cause  or  significantly  contributing  to  market 
disruption,  and  (ii)  finding  neans  of  preventing  or  remedying 
such  market*  disruptions.  Such  consultations  shall  be  concluded 
within  sixty  days  from  the  date  of  the  request  for  such 
consultation,  unless  the  Parties  otherwise  agree. 

3.  Unless  a  different  solution  is  mutually  agreed  upon 
during  the  consultations,  the  importing  Party  may  (i)  impose 

quantitative  import  limitations,  tariff  measures  or  any  other 

\ 

restrictions  or  measures  to  such  extent  and  for  such  time  as  it 
deems  appropriate  to  prevent  or  remedy  threatened  or  actual 
market  disruption,  and  (ii)  take  appropriate  meas\ires  to  ensure 
that  imports  from  the  territory  of  the  other  Party  comply  with 
such  quantitative  limitations  or  other  restrictions.  In  this 
event,  the  other  Party  shall  be  free  to  deviate  from  its 
obligations  under  this  Agreement  with  respect  to  substantially 
equivalent  trade. 

4.  Where  in  the  judgment  of  the  importing  Party,  emergency 
action  is  necessary  to  prevent  or  remedy  such  market  disruption,^ 
the  importing  Party  may  take  such  action  at  any  time  and  without 
prior  consultations  provided  that  consultations  shall  be 
requested  immediately  thereafter. 
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5.  Soch  PATty  shall  snsurs  that  its  dosastie  ^oesduraa 
for  datarmining  »arhat  diamption  sra  transparant  and  afford 
affactad  partiaa  a&  opportunity  to  suhsit  tbair  visas* 

6*  Xn  tba  salaction  of  saasuras  undar  this  Artiela,  tha 
Partias  shall  giva  priority  to  thosa  saasuras  shich  causa  tha 
laast  disturhanca  to  tha  goals  and  provisions  of  this  Agraaaant. 

7.  fha  Partias  acknowladga  that  tha  alaboration  of  tha 
sarkat  disruption  safaguard  provisions  in  this  Articla  is  vithout 
prajudica  to  tha  right  of  aithar  Party  to  apply  its  own  unfair 
trada  lavs  and  ragulations,  including  antidusping  and 
countarvailing  duty  lavs  and  thosa  lavs  applieabla  to  trada  in 
taxtilas  and  taxtila  products. 


ARTICLE  XX 
DISPUTE  SETTLDfENT 

1.  Hationals  and  cospanias  of  aithar  Party  shall  ba 
accorded  national  traataent  vith  respect  to  access  to  all  courts 
and  adninistrativa  bodies  in  the  territory  of  tha  other  Party,  as 
plaintiffs,  defendants  or  othervise.  They  shall  not  claia  or 
enjoy  inununity  froa  suit  or  execution  of  judgment,  proceedings 
for  the  recognition  and  enforceoent  of  arbitral  awards,  or  other 
liability  in  tha  territory  of  the  other  Party  vith  respect  to 
commercial  transactions;  they  also  shall  not  claim  or  enjoy 
immunities  froa  taxation  vith  respect  to  commercial  transactions, 
except  as  may  be  provided  in  other  bilateral  agreements. 
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2.  Th%  Parties  ancouraga  tha  adoption  of  arbitration  for 
tha  sattlanant  of  disputaa  arising  out  of  commercial  transactions 
concluded  batvaan  nationals  or  companies  of  tha  United  States  and 
nationals  or  companies  of  Romania.  Such  arbitration  may  be 
provided  for  by  agreements  in  contracts  between  such  nationals 
and  companies,  or  in  separate  %n:itten  agreements  between  them. 

3.  The  parties  nay  provide  for  arbitration  under  any 
internationally  recognised  arbitration  rules,  such  as  the 
arbitration  rules  of  the  International  Chamber  of  Commerce  or  the 
UNCITRAL  Rules.  If  the  parties  elect  the  UNCITRAL  Rules,  the 
parties  should  designate  an  Appointing  Authority  under  said  rules 
in  a  country  other  than  the  United  States  or  Romania. 

4.  Unless  otherwise  agreed  between  the  parties,  the 
parties  should  specify  as  the  place  of  arbitration  a  country 
other  than  the  United  States  or  Romania  that  is  a  party  to  the 
Convention  on  the  Recognition  and  Enforcement  of  Foreign  Arbitral 
Awards,  done  at  New  York,  1958. 

5.  Nothing  in  this  Article  shall  be  construed  to  prevent, 
and  the  Parties  shall  not  prohibit,  the  parties  from  agreeing 
upon  any  other  form  of  arbitration  or  dispute  settlement  which 
suits  their  particular  needs. 

6.  Each  Party  shall  ensure  that  an  effective  means  exists 
within  its  territory  for  the  recognition  and  enforcement  of 
arbitral  awards. 
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ARTICLE  XIX 
NATIONAL  SECURITY 

1.  Thtt  provisions  of  this  Agrssnent  shall  not  liait  the 
right  of  either  Party  to  take  any  action  for  the  protection  of 
its  security  interests. 

ARTICLE  XIII 
■  CONSXn.TATIONS 

1.  The  Joint  Aaerican^'Ronanian  Econoaic  Commission, 
established  on  December  5,  1973,  shall  periodically  review  the 
operation  of  this  Agreement  and  make  recommendations  for 
achieving  its  objectives.  The  Commission  shall  operate  pursuant 
to  its  existing  Terms  of  Reference  and  Rules  of  Procedure,  as  the 
same  may  be  modified  from  time  to  time  by  the  Parties. 

2.  At  the  rec[uest  of  either  Party,  the  Parties  agree  to 
consult  promptly  through  appropriate  channels  to  discush  any 
matter  concerning  the  interpretation  or  implementation  of  this 
Agreement  or  other  relevant  aspects  of  relations  between  the 
Parties. 

ARTICLE  XIV 
DEFINITIONS 

1.  As  used  in  this  Agreement,  the  terms  set  forth  below 
shall  have  the  following  meaning: 

(a)  "company**  means  any  kind  of  corporation,  company, 
association,  sole  proprietorship,  or  other 
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organization  lagally  constituted  under  the 
lavs  and  regulations  of  a  Party  or  a 
political  subdivision  thereof,  whether  or  not 
organized  for  pecuniary  gain,  and  whether  or 
hot  privately  or  government  owned. ^ 

(b)  "commercial  representation**  means  a  representation 
of  a  company  of  a  Party. 

(c)  **national**  means  a  natural  person  who  is  a  national 
of  a  Party  under  the  Party *s  applicable  laws. 

ARTICLE  XV 
GENERAL  EXCEPTIONS 

1.  Nothing  in  this  Agreement  shall  be  construed  to 
prohibit  any  action  by  either  Party  which  is  required  or 
permitted  by  the  GATT. 

2.  So  long. as  the  measure  does  not  constitute  either  an 
arbitrary  or  unjustifiable  discrimination  between  countries  where 
the  same  conditions  prevail  or  a  disguised  restriction  on 
international  trade,  nothing  in  this  Agreement  shall  be  construed 
to  prohibit: 

(a)  measures  for  the  protection  of  intellectual 
property  rights  and  for  the  prevention  of 
deceptive  practices,  as  set  out  in  Article 
VIII  and  the  side  letters  to  this  Agreement, 
provided  that  such  measures  shall  be  related 
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to  the  extent  of  an  injury  suffered  or  to 
prevent  such  an  injury's  occurrence; 

(b)  aieasures  for  reasons  contemplated  by  Article  XX  of 
the  GATT,  provided  that  the  term  "Agreement" 
in  GATT  Article  XX,  paragraph  (d)  shall  be 
construed  to  refer  to  this  Agreement. 

3.  Trade  in  products  or  services  between  the  Parties  which 
is  subject  to  existing  or  subsequent  bilateral  or  multilateral 
agreements  on  specific  sectoral  trade,  such  as  existing 
agreements  on  textiles  and  civil  aircraft,  shall  be  subject  to 
the  terms  of  any  such  agreement. 

4.  Each  Party  reserves  the  right  to  deny  the  advantages  of 
this  Agreement  to  any  company  if  either  (i)  nationals  of  a  third 
country  control  the  company  and  the  company  has  no  substantial' 
business  activities  in  the  territory  of  the  other  Party,  or  (ii) 
the  company  is  controlled  by  nationals  of  a  third  country  with 
which  the  Party  does  not  maintain  normal  economic  relations. 

ARTICLE  XVI 

entry; INTO  FORCE,  TERM,  SUSPENSION  AND  TERMINATION 

1.  This  Agreement  (including  its  side  letters,  which  are 
an  integral  part  of  the  Agreement)  shall  enter  into  force  upon  an 
exchange  of  diplomatic  notes  in  which  the  Parties  notify  each 
other  that  all  necessary  legal  requirements  for  entry  into  force 
have  been  fulfilled,  and  shall  remain  in  force  as  provided  in 
paragraphs  3  and  4  of  this  Article. 
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2.  This  Agrssnsnt  shall »  upon  antry  into  fores,  supercede 
in  all  respects  the  Agreement  on  Trade  Relations  Bet%#een  the 
United  States  of  America  and  the  Socialist  Reptiblic  of  Romania, 
done  on  April  2,  1975,  and  the  Agreement  Suspending  Mutual 
Application  of  Most  Favored  Nation  Tariff  Treatment  Under  the 
Trade  Agreement  of  April  2,  1975,  done  on  June  22,  19B8,  %rhich 
agreements  shall  have  no  further  force  or  effect. 

3.  (a)  The  initial  term  of  this  Agreement  shall  be  three 
years,  subject  to  subparagraph  (b)  and  (c)  of  this 
paragraph. 

(b)  If  either  Party  encounters  or  foresees  a  problem 
concerning  its  domestic  legal  authority  to  carry  out  any  of 
its  obligations  under  this  Agreement,  such  Party  shall 
request  immediate  consultations  with  the  other  Party.  Once 
consultations  have  been  requested,  the  other  Party  shall 
enter  into  such  consultations  as  soon  as  possible  concerning 
the  V  circumstances  that  have  arisen  with  a  view  to  finding  a 
solution  to  avoid  action  under  subparagraph  (c) . 

(c)  If  either  Party  does  not  have  domestic  legal 
authority  to  carry  out  is  obligations  under  this  Agreement, 
either  Party  may  suspend  the  application  of  this  Agreement 
or,  with  the  agreement  of  the  other  Party,  any  part  of  this 
Agreement.  In  that  event,  the  Parties  will,  to  the  fullest 
extent  practicable  and  consistent  with  domestic  law,  seek  to 
minimize  disruption  to  existing  , trade  relations  between  the 
two  countries. 


20 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday,  June  24. 1992  /  Presidential  Documents  28055 


4.  This  Agreement  shall  be  extended  for  successive  terms 
of  three  years  each  unless  either  Party  has  given  written  notice 
to  the  other  Party  of  its  intent  to  terminate  this  Agreement  at 
least  30  days  prior  to  the  expiration  of  the  then  current  term. 

IN  WITNESS  WHEREOF,  the  undersigned,  being  duly  authorized, 
have  signed  this  Agreement. 

DONE  at  J^>uo^/AR€S7^  on  this  3  ^ay  of  199^  , 

in  duplicate,  in  the  English  and  the  Romanian  languages,  both 
texts  being  ec[ually  authentic. 


FOR  THE  GOVERNMENT  OF  THE  FOR  THE  GOVERNMENT  OF 
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Bucharest,  April  3^1992 


Dear  Hr.  Minister, 

I  have  the  honor  to  confim  receipt  of  your  letter  that  reads  as 
follows: 

Dear  Mr.  Ambassador: 


In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  Between  the  Government  of  the  United 
States  of  America  and  the  Government  of  Romania  (the 
•* Agreement" ) ,  I  have  the  honor  to  confirm  the  understanding 
reached  by  our  Governments  as  follows: 

In  order  to  foster  increased  commercial  activities  and 
economic  cooperation,  the  Government  of  Romania  and  the 
Government  of  the  United  States  of  America  (the  "Parties") 
agree  to  undertake  the  following  activities: 

1.  To  encourage  their  respective  nationals  and 
companies  to  develop,  publish,  and  provide  directly, 
directories  of  nationals  and  companies  involved  in  foreign 
trade  and  their  officers,  as  well  as  other  information 
useful  in  contacting  and  evaluating  potential  business 
partners,  and  lists  of  government  agencies  and  officers 
involved  in  foreign  trade  policy  and  regulation;  and 

2.  To  create  favorable  conditions  for  access  to 
nonproprietary  and  nonconf idential  commercial  information 
useful  in  evaluating  potential  business  partners,  such  as 
their  financial  reports,  profit  and  loss  statements,  and 
experiences  in  foreign  trade. 


I  have  the  further  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.  I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  government. 

I  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  my  Government  and  constitutes  an 
integral  part  of  the  Agreement. 


Sincerely 
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The  Honorable  Constantin  Fota 
Minister  of  Commerce  and  Tourism 
Romania 
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Bucure§ti,  5  cprilie  1992 


Stimate  doanule  ambasadory 

In  leg*iturfil  cu  semnarea  la  eceasta  data  a  Acordului  privind 
rela^iile  comerciale  intre  guvernul  Hominiei  §i  guvernul  State- 
lor  Unite  ale  Americii  C’Acordul” ) »  am  onoarea  sa  confirm  inte- 
legerea  la  care  s-a  ajuns  de  catre  guvernele  noastrey  §i  anume: 

In  vederea  promovarii  dezvoltarii  activitStiloi’  comerciale 
§i  a  cooperarii  economicey  guvernul  Rominiei  §i  guvernul  St at e- 
lor  Unite  ale  Americii  C’Par^ile")  convin  sa  se  angajeze  in 
urmatoarele  ac^iuni  : 

1#  Incurajarea  ceta^enilor  §i  companiilor  din  tS^lla 
respective  de  a  realizay  publics  §i  furniza  direct  ghiduri  cu- 
prinzind  ntimele  ceta^enilor  §i  companiilor  implicate  in  comer- 
^ul  exterior  §i  ale  persoanelor  din  conducerea  acestora  ca  §1 
alte  informa^ii^folositoare  in  stabilirea  de  contacte  $i  eva- 
luarea  pbtentialilpr  parteneri  de  afaceri,  precum  §i  liste  cu 
agentiile  guvemamentale  §i  persoanele  de  conducere  implicate 
in  politics  §i  reglementarea  comer^ului  exterior;  §i 

2.  Crearea  unor  conditii  favorabile  pentru  accesul  la 
informatii  comerciale  neprotejate  de  vreun  dreot  de  proprietate 
§i  neconfiden’tialcy  folositoare  in  vederea  evaluSrii  potentia- 
lilor  parteneri  de  afaceri y  cum  ar  fi  rapoartele  lor  financiarey 
d£ri  de  seamS/extrase  de  cont  privind  beneficiile  §i  pierderile 
§i  activitS'^i  concrete  in  comertul  exterior. 

In-continuarey  am  onoarea  de  a  propune  ca  aceastft  in'^elegerc  sS 
fie  tratata  ca  parte  integrant*  a  Acordului.  A§  fi  recunoscStor 
dac5  a^i  cortfirma  ca  aceastS  intelegere'Cste  imp5rtfi§ita  de 
c&tre  guvernul  dumneavoastrS.  '  =  ^  *  '  •  ' 


Cu  stimfiy 
Constantin  Fota 

tlinistrul  comertului  §i  turismului  al  Komaniei 


Sxcelentei  Sale, 

LI.  John  R.  Davis,  Jr. 
Ambasadcrul  Stateior  Unite 
ale  /vmericii  in  Romania 
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Bucharest,  April  3/1992 


Dear  Nr.  Minister, 

I  have  the  honor  to  confirm  receipt  of  your  letter  that  reads  as 
follows: 

Dear  Mr.  Ambassador: 

In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  Between  the  United  States  of  America  and 
Romania  (the  ** Agreement**) ,  I  have  the  honor  to  confirm  the 
understanding  reached  by  our  Governments  (the  **Parties'') 
regarding  cooperation  in  the  field  of  tourism  services  as 
follows: 

GOAL 

1.  Both  Parties  shall  facilitate  the  expansion  of 
tourism  between  the  United  States  and  Romania  and  encourage 
the  adoption  of  measures  by  tourist  companies  of  both 
countries  to  satisfy  the  desire  of  tourists  to,  learn  about 
the  lifestyles,  achievements,  history  and  culture  of  each 
country. 


OFFICIAL  TOURISM  PROMOTibM 

1.  Each  Party  shall  seek  permission  of  the  other  Party 
prior  to  the  establishment  of  official,  governmental  tourism 
promotion  offices  in  the  other's  territory. 

2.  Permission  to  open  tourism  promotion  offices  or 
field  offices  and  the  status  of  personnel  at  those, offices 
shall  be  subject  to  the  agreement  of  the  Parties  and  subject 
to  the  laws  and  regulations  of  the  host  country. 


The  Honorable  Constantin  Fota 
Minister  of  Commerce  and  Tourism 
Romania 
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3.  Tourism  promotion  offices  opened  by  either  Party 
shall  be  operated  on  a  non-commercial  basis.  Official 
tourism  promotion  offices  and  the  personnel  assigned  to  ther 
shall  not  function  as  agents  or  principals  in  commercial 
transactions,  enter  into  contractual  agreements  on  behalf  of 
commercial  organizations,  or  engage  in  any  other  commercial 
activities.  Such  offices  shall  not  sell  services  to  the 
public  or  otherwise  compete  with  travel  agents  or  tour 
operators  of  either  country. 


4.  Official  governmental  tourism  offices  shall  conduct 
activities  related  to  the  promotion  and  facilitation  of 
tourism  between  the  United  States  and  Romania,  including: 

(a)  providing  information  about  the  tourist 
facilities  and  attractions  in  their  respective 
countries  to  the  public,  the  travel  industry,  and 
the  media; 

'  >  I 

(b)  holding  meetings  and  workshops  for 
representatives  of  the  travel  industry,  as 
appropriate; 

(c)  participating  in  trade  shows; 

(d)  distributing  advertising  and  promotional 
materials  such  as  posters,  brochures,  and 
photographs  to  the  public,  the  travel  industry, 
and  the  media; 

(e)  performing  tourism  market  research. 

5.  Nothing  in  this  letter  shall  obligate  either  Par-v 
to  open  an  official  governmental  tourism  office  in  the 
territory  of  the  other. 


COMMERCIAL  TOURISM  COMPANIES 

1.  Commercial  tourism  companies,  whether  privately  or 
governmentally  owned,  or  branches  thereof,  shall  be  treated 
as  private  commercial  companies,  fully  subject  to  all 
applicable  laws  and  regulations  of  the  host  country. 

2.  Each  Party  shall  ensure  within  the  scope  of  its 
legal  authority  and  in  accordance  with  its  laws  and 
regulations  that  any  company  owned,  controlled,  or 
administered  by  that  Party  or  any  joint  venture  therewith, 
or  any  private  company  or  joint  venture  between  private 
companies,  which  effectively  controls  a  significant 
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proportion  of  the  tourism  and  travel-related  services  in  the 
territory  of  that  Party  shall  provide  those  services  to 
nationals  and  companies  of  the  other  Party  on  a  fair  and 
equitable  basis. 


Nothing  in  this  letter  or  in  the  Agreement  shall  be 
construed  to  mean  that  tourism  and  travel-related  services 
shall  not  receive  the  benefits  from  the  Agreement  as  fully 
as  all  other  industries  and  sectors. 

I  have  the  further  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.  I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  government. 

I  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  my  Government  and  constitutes  an 
integral  part  of  the  Agreement. 
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Bucharest,  April  3,1992 


Dear  Mr.  Minister, 

I  have  the  honor  to  confirm  receipt  of  your  letter  that  reads  as 
follows: 

Dear  Mr.  Ambassador: 


In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  between  the  Government  of  the  United 
States  and  the  Government  of  Romania  (the  "Agreement"),  I 
have  the  honor  to  confirm  the  understanding  reached  by  our 
Governments  as  follows: 

The  Parties  agree  to  provide  adequate  and  effective 
protection  and  enforcement  of  intellectual  property  rights 
in  patents,  trademarks,  copyrights,  trade  secrets,  and 
layout  designs  for  integrated  circuits.  Each  Party 
reaffirms  its  commitments  to  those  international  agreements 
relating  to  intellectual  property  to  which  both  Parties  are 
signatories.  Specifically,  each  Party  reaffirms  the 
commitments  made  with  respect  to  the  Paris  Convention  for 
the  Protection  of  Industrial  Property  (Stockholm  Act,  1967) 
and  the  Berne  Convention  for  the  Protection  of  Literary  and 
Artistic  Works. 

1.  Each  Party  shall  provide  no  less  favorable 
treatment  to  the  right  holders  of  the  other  Party  than  it 
provides  to  its  own  right  holders  with  respect  to  laws, 
regulations  and  practices  implementing  the  provisions  of 
this  letter. 

2.  To  provide  adequate  and  effective  protection  and 
enforcement  of  intellectual  property  rights,  each  Party 
shall  continue  to  adhere  to  the  Paris  Convention  for  the 
Protection  of  Industrial  Property  (Stockholm  Act,  1967) 
(Paris  Convention) ,  and  shall  adhere  to  the  Berne  Convention 
for  the  protection  of  Literary  and  Artistic  Works  (Paris 
1971) (Berne  Convention) ,  and  the  Geneva  Convention  for  the 
Protection  of  Producers  of  Phonograms  (Geneva  Convention) 
and  shall  also  observe,  inter  alia,  the  following: 
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COPYRIGHT  AND  RELATED  RIGHTS 

(i)  Each  Party  shall  protect  the  works  listed  in 
Article  2  of  the  Berne  Convention  and  any 
other  works  now  known  or  later  developed, 
that  embody  original  expression  within  the 
meaning  of  the  Berne  Convention,  including: 

(1)  all  types  of  computer  programs 
(including  application  programs  and 
operating  systems)  expressed  in  any 
language,  whether  in  source  or  object 
form  which  shall  be  protected  as 
literary  works;  and, 

(2)  collections  or  compilations  of  protected 
or  unprotected  material  or  data  whether 
in  print,  machine  readable  or  any  other 
medium,  including  data  bases,  which 
shall  be  protected  in  so  far  as  they 
constitute  an  intellectual  creation  by 
reason  of  the  selection,  coordination, 
or  arrangement  of  their  contents. 

(ii)  Each  Party  shall  ensure  that  the  rights 
provided  to  authors  in  works  protected  pursuant  tc 
paragraph  2(a) (i)  of  this  letter  shall  include, 
the  following: 

(1)  the  exclusive  right  to  import  or 
authorize  the  importation  into  the 
territory  of  the  Party  of  lawfully  made 
copies  of  the  work; 

(2)  the  exclusive  right  to  prevent  the. 
importation  into  the  territory  of  the 
Party  of  copies  of. the  work  made  without 
the  authorization  of  the  right-holder; 

(3)  the  exclusive  right  to  make  the  first 
public  distribution  of  the  original  or 
each  authorized  copy  of  a  work  by  sale, 
rental,  or  otherwise; 

(4)  in  respect  of  at  least  computer 
programs,  the  exclusive  right  to 
authorize  or  prohibit  the  rental  of  the 
original  or  copies  of  their  copyrighted 
works.  Each  Party  may  exclude  from  the 
rental  right  programs  that  are  fixed  as 
part  of  a  machine  or  are  fixed  in-a  - 
medium  that  is  not  susceptible  to 
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copying.  Putting  the  originals  or 
copies  of  computer  programs  on  the 
market  with  the  consent  of  the  right¬ 
holder  shall  not  exhaust  the  rental 
right;  and 

(5)  the  exclusive  right  to  publicly 

communicate  a  work  except  for  a  sound 
recording  (e.g. .  to  perform,  display, 
project,  exhibit,  broadcast,  transmit, 
or  retransmit  a  work) ;  the  term  "public" 
shall  include: 

(A)  communicating  a  work  in  a  place 
open  to  the  public  or  at  any  place 
where  a  substantial  number  of 
persons  outside  of  a  normal  circle 
of  a  family  and  its  social 
acquaintances  is  gathered;  or 

(B)  communicating  or  transmitting  a 
work,  a  performance,  or  a  display 
of  a  work,  in  any  form,  or  by  means 
of  any  device  or  process  to  a  place 
specified  in  clause  2(ii)(5)(A)  or 
to  the  public,  regardless  of 
whether  the  members  of  the  public 
capable  of  receiving  such 
communications  can  receive  them  in 
the  same  place  or  separate  places 
and  at  the  same  time  or  at 
different  times. 

(iii)  Parties  shall  extend  the  protection 
afforded  under  paragraph  2(a) (i)  and  2(a) (ii) 
of  this  letter  to  authors  of  the  other  Party, 
whether  they  are  natural  persons  or,  where 
the  domestic  law  of  the  Party  seeking 
protection  so  provides,  juridical  entities, 
and  to  their  successors  in  title. 

(iv)  Each  Party  shall  provide  that  the 
exclusive  rights  protected  under  paragraph 
2(a)  (ii)  of  this  letter  are  freely  arid 
separately  exploitable  and  transferable. 

Each  Party~aiso  shall  provide  that  assignees 
and  exclusive  licensees  may  enjoy  all  rights 
of  their  assignors  and  licensors  acquired 
through  voluntary  agreements,  and  ensure  that 
they  are  entitled  to  enjoy  and  exercise  their 
acquired  exclusive  rights  in  their  own  names. 
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(V)  In  cases  where  a  Party  calculates  the 
term  of  protection  of  a  work  on  a  basis  other 
than  the  life  of  a  natural  person,  the  term 
of  protection  shall  be  no  less  than  50  years 
from  the  first  authorized  publication  or. 
failing  such  authorized  publication  within  50 
years  from  the  making  of  the  work,  50  years 
after  the  making. 

(vi)  Each  Party  shall  confine  any 
limitations  upon  and  exceptions  to  the 
exclusive  rights  provided  under  paragraph 
2(a) (ii)  of  this  letter  (including  any 
limitations  or  exceptions  that  restrict ' such 
rights  to  "public”  activity)  to  certain 
special  cases  which  do  not  conflict  with  a 
normal  exploitation  of  the  work  and  do  not 
unreasonably  prejudice  the  legitimate 
interests  of  the  right  holder. 

(vii)  Each  Party  shall  limit  resort  to 
compulsory  licensing  to  those  works,  rights 
and  utilizations  permitted  under  the  Berne 
Convention;  and  further  shall  ensure  that  any 
legitimate  compulsory  or  non-voluntary 
license  or  restriction  of  exclusive  rights  to 
a  right  of  remuneration  shall  provide  means 
to  ensure  payment  and  remittance  of  royalties 
at  a  level  consistent  with  what  would  be 
negotiated  on  a  voluntary  basis. 

(viii)  Each  Party  shall,  at  a  minimum,  extend 
to  producers  of  sound  recordings  the 
exclusive  rights  to  do  or  to  authorize  the 
following: 

(1)  to  reproduce  the  recording  by  any 
means  or  process,  in  whole  or  in 
part;  and 

(2)  to  exercise  the  importation  and 
exclusive  distribution  and  rental 
provided  in  paragraphs  2(a)(ii)(l) 
(2) (3)  and  (4)  of  this  letter. 

(ix)  Paragraphs  2(a) (iii),  (iv)  and  (vi)  of 
this  letter  shall  apply  mutatis  mutandis  to 
sound  recordings. 

(X)  Each  Party  shall: 
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(b) 


(1)  protect  sound  recordings  first 
fixed  or  published  in  the  territory 
of  the  other  Party; 

(2)  protect  sound  recordings  for  a  terr. 
of  at  least  50  years  from  publica¬ 
tion;  and 

(3)  grant  the  right  to  make  the  first 
public  distribution  of  the  original 
of  each  authorized  sound  recording 
by  sale,  rental,  or  otherwise 
except  that  the  first  sale  of  the 
original  of  such  sound  recording 
shall  not  exhaust  the  rental  or 
importation  right  therein  (the 
"rental  right"  shall  mean  the  right 
to  authorize  or  prohibit  the 
disposal  of  the  possession  of  the 
original  or  copies  for  direct  or 
indirect  commercial  advantage) . 

(xi)  Parties  shall  not  subject  the 
acquisition  and  validity  of  intellectual 
property  rights  in  sound  recordings  to  any 
formalities,  and  protection  shall  arise 
automatically  upon  creation  of  the  sound 
recording. 


(i)  Protectable  Subject  Matter 

(1)  Trademarks  shall  consist  of  at 
least  any  sign,  words,  including 
personal  names,  designs,  letters, 
numerals,  colors,  or  the  shape  of 
goods  or  of  their  packaging, 
provided  that  the  mark  is  capable 
of  distinguishing  the  goods  or 
services  of  one  undertaking  from 
those  of  other  undertakings. 

(2)  The  term  "trademark"  shall  include 
service  marks,  collective  and  may 
include  certification  marks. 

(ii)  Acquisition  of  Rights 

(1)  Each  Party  shall  provide  a  system 
for  the  registration  of  trademarks. 
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Parties  shall  provide  protection 
for  trademarks  based  on 
registration  and  nay  provide 
protection  on  the  basis  of  use. 

(2)  Each  Party  shall  publish  each 
trademark  either  before  it  is 
registered  or  promptly  after  it  is 
registered  and  shall  afford  other 
parties  a  reasonable  opportunity  to 
petition  to  cancel  the 
registration.  In  addition,  each 
Party  may  afford  an  opportunity  for 
the  other  Party  to  oppose  the 
registration  of  a  trademark. 

(3)  The  nature  of  the  goods  or  services 
to  which  a  trademark  is  to  be 
applied  shall  in  no  case  form  an 
obstacle  to  registration  of  the 
trademark • 

(iii)  Rights  Conferred 

(1)  The  owner  of  a  registered  trademark 
shall  have  exclusive  rights 
therein.  He  shall  be  entitled  to 
prevent  all  third  parties  not 
having  his  consent  from  using  in 
commerce  identical  or  similar  signs 
for  goods  or  services  which  are 
identical  or  similar  to  those  in 
respect  of  which  the  trademark  is 
protected,  where  such  use  would 
result  in  a  likelihood  of 
confusion. 

(2)  Each  Party  shall  refuse  to  register 
or  shall  cancel  the  registration 
and  prohibit  use  of  a  trademark 
likely  to  cause  confusion  with  a 
trademark  of  another  which  is 
considered  to  be  well-known.  A 
Party  may  not  require  that  the 
reputation  of  the  trademark  extend 
beyond  the  sector  of  the  public 
which  normally  deals  with  the 
relevant  goods  or  services. 

(3)  The  owner  of  a  trademark  shall  be 
entitled  to  teOce  action  against  any 
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unauthorized  use  which  constitutes 
an  act  of  unfair  competition. 

(4)  The  rights  described  in  the 

foregoing  paragraphs  shall  not 
prejudice  any  existing  prior 
rights,  nor  shall  this  affect  the 
possibil'ity  of  Parties  making 
rights  available  on  the  basis  of 
use. 

(iv)  Term  of  Protection 

Initial  registration  of  a  trademark  shall  be 
for  a  term  of  at  least  10  years.  The 
registration  of  a  trademark  shall  be 
indefinitely  renewable  for  terms  of  no  less 
than  10  years  when  conditions  for  renewal 
have  been  met. 

(v)  Other  Requirements 

The  use  of  a  trademark  in  commerce  shall  not 
be  encumbered  by  special  requirements,  such 
as  use  which  reduces  the  function  of  a 
trademark  as  an  indication  of  source  or  use 
with  another  trademark. 

(vi)  Compulsory  Licensing 

Compulsory  licensing  of  trademarks  shall  not 
be  permitted.  j 

(vii)  Transfer 

Trademark  registrations  may  be  transferred. 

(c)  PATEMT.S, 

(i)  Patentable  Subject  Matter 

Patents  shall  be  available  for  all 
inventions,  whether  products  or 
processes,  in  all  fields  of  technology, 
except  that  a  Party  may  exclude  from 
patentability  any  invention  or  discovery 
which  is  useful  solely  in  the 
utilization  of  special  nuclear  material 
or  atomic  energy  in  an  atomic  weapon. 

(ii)  Rights  Conferred 
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(1)  A  patent  shall  confer  the  right  to 
prevent  others  not  having  the 
patent  owner's  consent  from  making, 
using,  or  selling  the  subject 
matter  of  the  patent.  In  the  case 
of  a  patented  process,  the  patent 
confers  the  right  to  prevent  others 
not  having  consent  from  using  than 
process  and  from  using,  selling,  or 
importing  at  least  the  product 
obtained  directly  by  that  process. 

(2)  Where  the  subject  matter  of  a 
patent  is  a  process  for  obtaining  a 
product,  each  Party  shall  provide 
that  the  burden  of  establishing 
that  an  alleged  infringing  product 
was  not  made  by  the  process  shall 
be  on  the  alleged  infringer  if  the 
patent  owner  presents  evidence  that 
a  substantial  likelihood  exists 
that  the  product  was  made  by  the 
process  and  the  patent  owner  has 
been  unable  through  reasonable 
efforts  to  determine  the  process 
actually  used.  In  the  gathering 
and  evaluation  of  evidence  to  the 
contrary,  the  legitimate  interests 
of  the  defendant  in  protecting  his 
trade  secrets  shall  be  taken  into 
account. 

(3)  A  patent  may  be  revoked  only  on 
grounds  that  would  have  justified  e 
refusal  to  grant  the  patent. 

(iii)  Exceptions 

Each  Party  may  provide  limited  exceptions  to 
the  exclusive  rights  conferred  by  a  patent, 
such  as  for  acts  done  for  experimental 
purposes,  provided  that  the  exceptions  do  nor 
significantly  prejudice  the  economic 
interests  of  the  right-holder,  taking  account, 
of  the  legitimate  interests  of  third  parties. 

( iv)  Term  of  Protection 

Each  Party  shall  provide  a  term  of  protection 
of  at  least  20  years  from  the  date  of  filing 
of  the  patent  application  or  17  years  from 
the  date  of  grant  of  the  patent.  Each  Party > 
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is  encouraged  to  extend  the  tern  of  patent 
protection,  in  appropriate  cases,  to 
compensate  for  delays  caused  by  regulatory 
approval  processes. 

(V)  Transitional  Protection 

A  Party  shall  provide  transitional  protection 
for  products  embodying  subject  matter  deemed 
to  be  unpatentable  under  its  patent  law  prior 
to  its  implementation  of  the  provisions  of 
this  letter,  where  the  following  conditions 
are  satisfied: 

(1)  the  subject  matter  to  which  the  product 
relates  will  become  patentable  after 
implementation  of  the  provisions  of  this 
letter;  and 

(2)  a  patent  has  been  issued  for  the  product 
by  the  other  Party  prior  to  the  entry 
into  force  of  the  Agreement;  and 

(3)  the  product  has  not  been  marketed  in  the 
territory  of  the  Party  providing  such 
transitional  protection. 

The  owner  of  a  patent  for  a  product 
satisfying  the  conditions  set  forth  above 
shall  have  the  right  to  submit  a  copy  of  the 
patent  to  the  competent  authority  of  the 
Party  providing  transitional  protection. 

Such  Party  shall  limit  the  right  to  make, 
use,  or  sell  the  product  in  its  territory  to 
such  owner  for  a  term  to  expire  with  that  of 

the  patent  submitted. 

(vi)  Compulsory  Licenses 

Each  Party  may  limit  the  patent  owner's 

exclusive  rights  through  compulsory  licenses 
but  only  (1)  to  remedy  an  adjudicated 
violation  of  competition  laws,  (2)  to 
address,  only  during  its  existence,  a 
declared  national  emergency,  and  (3)  to 
enable  compliance  with  national  air  pollutant 
standards,  where  compulsory  licenses  are 
essential  to  such  compliance. 

Where  the  law  of  a  Party  allows  for  the  grant 
of  compulsory  licenses,  the  following 
provisions  shall  be  respected: 
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(1)  Compulsory  licenses  shall  be  non¬ 
exclusive  and  non-assignable  except  with 
that  part  of  the  enterprise  which 
exploits  such  license. 

(2)  The  payment  of  remuneration  to  the 
patent  owner  adequate  to  compensate  the 
patent  owner  fully  for  the  license  shall 
be  required,  except  for  compulsory 
licenses  to  remedy  adjudicated 
violations  of  competition  law. 

(3)  Each  case  involving  the  possible  grant 
of  a  compulsory  license  shall  be 
considered  on  its  individual  merits 
except  that  such  consideration  may  be 
waived  in  cases  of  a  declared  national 
emergency . 

(4)  Any  compulsory  license  shall  be  revoked 
when  the  circumstances  which  led  to  its 
granting  cease  to  exist,  taking  into 
account  the  legitimate  interests  of  the 
patent  owner  and  of  the  licensee.  The 
continued  existence  of  these 
circumstances  shall  be  reviewed  upon 
request  of  the  patent  owner. 

(5)  Judicial  review  shall  be  available  for: 

(a)  Decisions  to  grant  compulsory 
licenses,  except  in  the  instance  of 
a  declared  national  emergency, 

(b)  decisions  to  continue  compulsory 
licenses,  and 

(c)  decisions  concerning  the  amount  of 
compensation  provided  for 
compulsory  licenses. 

(d)  LAYOUT-DESIGNS  OF  SEMICONDUCTOR  INTEGRATED 
CIRCUITS 

(i)  Subject  Matter  for  Protection 

(1)  Each  Party  shall  provide  protection  for 
original  layout-designs  incorporated  in 
a  semiconductor  integrated  circuit, 
however  the  layout-design  might  be  fixed 
or  encoded . 
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(2)  Each  Party  may  condition  protection  on 
fixation  or  registration  of  the  layout- 
designs.  If  registration  is  required, 
applicants  shall  be  given  at  least  two 
years  from  first  commercial  exploitatior. 
of  the  layout-design  in  which  to  apply. 

A  Party  which  requires  deposits  of 
identifying  material  or  other  material 
related  to  the  layout-design  shall  not 
require  applicants  to  disclose 
confidential  or  proprietary  information 
unless  it  is  essential  to  allow 
identification  of  the  layout-design. 

(ii)  Rights  Acquired 

(1)  Each  Party  shall  provide  to  right¬ 
holders  of  lay-out  designs  of  the  other 
Party  the  exclusive  right  to  do  or  to 
authorize  the  following: 

(A)  to  reproduce  the  layout-design; 

(B)  to  incorporate  the  layout -design  in 
a  semiconductor  chip;  and 

(C)  to  import  or  distribute  a 
semiconductor  integrated  circuit 
incorporating  the  layout-design  and 
products  including  such  integrated 
circuits. 

(2)  The  conditions  set  out  in  paragraph 
(c) (vi)  of  this  paragraph  shall  apply, 
mutatis  mutandis .  to  the  grant' of  any  ^ 
compulsory  licenses  for  layout-designs. 

(3)  Neither  Party  is. required  to  extend 
protection  to  layout-designs  that  are 
commonplace  in  the  industry  at  the  time  > > 
of  their  creation  or  to  layout-designs 
that  are  exclusively,  dictated  by  the 
functions  of  the  circuit  to  which  they 
apply. 

(4)  Each  Party  may  exempt  the  following  fror. 
liability  under  its  law: 

(A)  reproduction  of  a  layout-design  for  ‘ 
purposes  of  teaching,^  analysis,  ’  or 
evaluation  in  the  course  of  r. 
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preparation  of  a  layout*design  thar 
is  itself  original; 

(B)  importation  and  distribution  of 
semiconductor  chips,  incorporating 
a  protected  layout-design,  which 
were  sold  by  or  with  the  consent  of 
the  owner  of  the  layout-design;  ano 

(C)  importation  or  distribution  up  to 
the  point  of  notice  of  a 
semiconductor  chip  incorporating  a 
protected  layout-design  and 
products  incorporating  such  chips 
by  a  person  who  establishes  that  he 
did  not  know,  and  had  no  reasonable 
grounds  to  believe,  that  the 
layout-design  was  protected, 
provided  that,  with  respect  to 
stock  on  hand  or  purchased  at  the 
time  notice  is  received,  such 
person  may  import  or  distribute 
only  such  stock  but  is  liable  for  a 
reasonable  royalty  on  the  sale  of  ^  , 

,  each  item  after  notice  is  received. 


(iii)  Term  of  Protection 

The  term  of  protection  for  the  lay-out  design 
shall  extend  for  at  least  ten  years  from  the 
date  of  first  commercial  exploitation  or  the 
date  of  registration  of  the  design,  if 
required,  whichever  is  earlier. 

(e)  ACTS  CONTRARY  TO  HONEST  COMMERCIAL  PRACTICES  AND 
THE  PROTECTION  OF  TRADE  SECRETS 

(i)  In  the  course  of  ensuring  effective 

protection  against  unfair  competition  as 
provided  for  in  Article  10  bis  of  the  Paris 
Convention  for  the  Protection  of  Industrial  ' 
Property,  each  Party  shall  provide  in  its 
domestic  law  and  practice  the  legal  means  for 
nationals  and  companies  to  prevent  trade 
secrets  from  being  disclosed  to,  acquired  by, 
or  used  by  others  without  the  consent  of  the 
trade  secret  owner  in  a  manner  contrary  to 
honest  commercial  practices  insofar  as  such 
information: 
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(1)  is  not,  as  a  body  or  in  the  precise 
configuration  and  assembly  of  its 
components,  generally  known  or  readily 
ascertainable; 

(2)  has  actual  or  potential  commercial  value 
because  it  is  not  generally  known  or 
readily  ascertainable;  and 

(3)  has  been  subject  to  reasonable  steps 
under  the  circumstances  to  keep  it 
secret. 

(ii)  Neither  Party  shall  limit  the  duration  of 
protection  for  trade  secrets  so  long  as  the 
conditions  in  paragraph  2(e) (i)  of  this 
letter  exist. 

(iii)  Licensing 

Neither  Party  shall  discourage  or  impede 
voluntary  licensing  of  trade  secrets  by 
imposing  excessive  or  discriminatory 
conditions  on  such  licenses  or  conditions 
which  dilute  the  value  of  trade  secrets. 

(iv)  Government  Use 

(1)  If  a  Party  recpiires,  as  a  condition  of 
approving  the  marketing  of 
pharmaceutical  or  agricultural  chemical 
products  which  utilize  new  chemical 
entities,  the  submission  of  undisclosed 
test  or  other  data,  the  origination  of 
which  involves  a  considerable  effort, 
that  Party  shall  protect  such  data 
against  unfair  commercial  use.  Further, 
each  Party  shall  protect  such  data 
against  disclosure  except  where 
necessary  to  protect  the  public  or 
unless  steps  are  taken  to. ensure  that 
the  data  is  protected  against  unfair 
commercial  use. 

(2)  Unless  the  person  submitting  the 
information  agrees,  the  data  may  not  be 
relied  upon  for  the  approval  of 
competing  products  for  a  reasonable 
period  of  time,  taking  into  account  the 
efforts  involved  in  the  origination  of 
the  data,  their  nature,  and  the 
expenditure  involved  in  their 
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preparation,  and  such  period  of  tine 
shall  generally  be  not  less  than  five 
years  from  the  date  of  marketing 
approval. 

(3)  Where  a  Party  relies  upon  a  marketing 
approval  granted  by  another  Party,  the 
reasonable  period  of  exclusive  use  of 
the  data  submitted  in  connection  with 
obtaining  the  approval  relied  upon  shall 
commence  with  the  date  of  the  first 
marketing  approval  relied  upon. 

(f)  ENFORCEMENT  OF  INTELLECTUAL  PROPERTY  RIGHTS 


(i)  Each  Party  shall  protect  intellectual 
property  rights  covered  by  this  letter  by  means  of 
civil  law,  criminal  law,  or  administrative  law  or 
a  combination  thereof  in  conformity  with  the 
provisions  below.  Each  Party  shall  provide 
effective  procedures,  and  remedies  to  prevent  or 
stop,  within  its  territory  and  at  the  border, 
against  any  act  of  infringement,  and  effective 
remedies  to  stop  apd  prevent  infringements  and  to 
effectively  deter  further  infringements.  These 
procedures  shall  be  applied  in  such  a  manner  as  to 
avoid  the  creation  of  obstacles  to  legitimate 
trade  and  provide  safeguards  against  abuse. 

(ii)  Procedures  for  enforcing  intellectual 
property  rights  shall  be  fair  and  equitable. 

(iii)  Decisions  on  the  merits  of  a  case  shall, <  as 
a  general  rule,  be  in  writing  and  reasoned.  They 
shall  be  made  known  at  least  to  the  parties  to  the 
dispute  without  undue  delay. 

(iv)  Each  Party  shall  provide  an  opportunity  for 
judicial  review  of  final  administrative  decisions 
on  the  merits  of  an  action  concerning  the 
protection  of  an  intellectual  property  right. 

Subject  to  jurisdictional  provisions  in  each 
Party's  laws  concerning  the  importance  of  a  case, 
an  opportunity  for  judicial  review  of  the  legal 
aspects  of  initial  judicial  decisions  on  the 
merits  of  a  case  concerning  the  protection  of  an 
intellectual  property  right  shall  also  be 
provided. 

(V)  Notwithstanding  the  other  provisions  of 
paragraph  2(f),  when  a  Party  to  this  Agreement  is  '  -  -  ^ 
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sued  with  respect  to  infringenent  of  an 
intellectual  property  right  as  a  result  of  the  use 
of  that  right  by  or  for  the  government,  the  Party 
may  limit  remedies  against  the  government  to 
payment  of  full  compensation  to  the  right*holder . 

3.  For  purposes  of  this  Agreement: 

(a)  "right-holder, ••  includes  the  right-holder  himself, 
any  other  natural  or  legal  person  authorized  by  him  who 
are  exclusive  licensees  of  the  right,  or  other 
authorized  persons,  including  federations  and 
associations,  having  legal  standing  under  domestic  law 
to  assert  such  rights; 

(b)  "A  manner  contrary  to  honest  commercial  practice" 
is  understood  to  encompass,  inter  alia,  practices  such 
as  theft,  bribery,  breach  of  contract,  inducement  to 
breach,  electronic  and  other  forms  of  commercial 
espionage,  and  includes  the  acquisition,  use  or 
disclosure  of  trade  secrets  by  third  parties  who  knew, 
or  had  reasonable  grounds  to  know,  that  such  practices 
were  involved  in  their  acquisition  of  such  information. 

(c)  "Integrated  circuit"  means  a  product,  in  its  final 
form  or  an  intermediate  form,  in  which  the  elements,  at 
least  one  of  which  is  an  active  element,  and  some  or 
all  of  the  interconnections  are  integrally  formed  in 
and/or  on  a  piece  of  material  and  which  is  intended  to 
perform  an  electronic  function. 

4.  Subject  to  the  requirement  that  such  measures  are  not 
applied  in  a  manner  which  would  constitute  a  means  of 
arbitrary  or  unjustifiable  discrimination  between  countries 
where  the  same  conditions  prevail,  or  a  disguised 
restriction  on  international  trade,  nothing  in  this  letter 
shall  be  construed  to  prohibit  the  adoption  or  enforcement 
by  a  Party  of  measures  necessary  to  secure  compliance  with 
laws  or  regulations  relating  to  the  protection  and 
enforcement  of  intellectual  property  rights  and  the 
prevention  of  deceptive  practices  as  set  out  in  this  letter. 

5.  Each  Party  agrees  to  submit  for  enactment  no  later  than 
December  31,  1993  the  legislation  necessary  to  carry  out  the 
obligations  of  this  letter  and  to  exert  its  best  efforts  to 
enact  and  implement  this  legislation  by  that  date. 

6.  The  Parties  acknowledge  that,  under  the  existing 
Romanian  law,  it  is  not  possible  to  fully  implement  the 
provisions  of  this  letter.  Accordingly,  the  Government  of 
Romania  has  undertaken  the  obligation  set  forth  in  paragraph 
5  of  the  side  letter  to  submit  and  exert  best  efforts  to 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 

[Docket  No.  91-123-2] 

Veterinarians  Accredited  by  the 
Mexican  Government 

agency:  Animal  and  Plant  Health  \  t 
Inspection  Service,  USDA^  . 

ACTION:  Final  rule. 

SUMMARY:  We  are  allowing 
veterinarians  accredited  by  the  Mexican 
government  to  perform  official  functions 
in  connection  with  animals  being 
exported  from  Mexico  for  importation 
into  the  United  States.  This  action  will 
ensure  that  an  adequate  number  of 
qualified  and  competent  individuals  are 
available  to  perform  functions  required 
by  the  regulations  governing  the 
importation  of  animals  into  the  United 
States. 

EFFECTIVE  DATE:  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Samuel  Richeson,  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff.  VS.  APHIS.  USDA,  room  764, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8590. 
SUPPLEMENTARY  INFORMATION: 

Background 

APHIS  regulates  the  importation  of 
certain  animals  into  the  United  States. 
The  requirements  for  importation,  found 
in  9  CFR  part  92,  provide  that  a 
“salaried  veterinarian  of  the  national 
government  of  the  country  of  origin,"  or 
the  equivalent,  conduct  specific  tests  or 
examinations  of  animals,  and  issue 
certificates  for  animals  intended  for 
export  to  the  United  States. 

The  Ministry  of  Agriculture  for 
Mexico  has  recently  developed  a  system 
for  accrediting  veterinarians  who  are 


not  salaried  employees  of  the  national 
government  of  Mexico  to  perform 
official  work  in  connection  with  the 
export  of  animals  from  Mexico.  This 
work  includes  testing,  examining,  and 
certifying  animals  for  export  to  the 
United  States.  APHIS  officials  believe, 
based  on  their  review  of  this  system, 
that  Mexican  accredited  veterinarians 
will  be  able  to  perform  certain 
necessary  services  that  are  required  by 
our  regulations  to  prevent  the 
introduction  of  commimicable  animal 
disease  into  the  United  States  through 
the  entry  of  animals. 

Therefore,  on  January  28, 1992,  we 
published  in  the  Federal  Register  (57  FR 
3145-3147,  Docket  Number  91-123J  a 
proposed  rule  to  amend  9  CFR  part  92  to 
allow  veterinarians  accredited  by  the 
Mexican  government  to  perform  official 
work  in  connection  with  the  export  of 
animals  from  Mexico  into  the  United 
States.  Specifically,  we  proposed  to 
allow  veterinarians  accredited  by  the 
Mexican  government  to  issue  animal 
health  certificates  required  by  the 
regulations  for  the  importation  of 
animals  from  Mexico  into  the  United 
States.  However,  we  also  proposed  that 
each  certificate  issued  by  a  veterinarian 
accredited  by  the  Mexican  government 
also  be  endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  Mexico.  Under  this 
system  the  accredited  veterinarian 
would  make  the  necessary  f. 

determinations  about  the  animal's 
health  and  issue  the  certificate,  and  the 
Mexican  government  veterinarian  would 
endorse  it,  indicating  that  the  issuing 
veterinarian  was  authorized  to  do  so.  A 
correction  to  this  document  was 
published  in  the  Federal  Register  on 
February  13. 1992  (57  FR  5294). 

Our  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  received  on  or  before 
March  30, 1992.  We  received  no 
comments.  Based  on  the  rationale  set 
forth  in  the  proposal,  we  are  adopting 
the  provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 


effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  will  have  no  effect  on  the 
economy  of  the  United  States  or  on  any 
entities  in  the  United  States.  It  will  . , 
allow  the  Mexican  national  government 
to  make  use  of  the  services  of  accredited 
veterinarians  to  perform  certain  duties 
currently  performed  by  salaried 
veterinarians  of  the  Mexican  national 
government. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Your  written  comments  will 
be  considered  if  you  submit  them  to  the 
Office  of  Information  and  Regulatory 
Afiairs,  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
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comments  to:  (1)  Chief.  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782  and  (2)  Clearance 
OfHcer,  OIRM,  USDA.  room  404-W,  14th 
Street  and  Independence  Avenue.  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease,  Canada.  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  part  92  is 
amended  as  foUowrs: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111,  134a,  134b,  134c,  134d, 
134f  and  135;  31  U.S.C  9701;  7  CFR  2.17, 2.51, 
and  371,2(d). 

S  92.101  [Amended] 

2.  In  S  92.101,  paragraph  (c](3](i),  in 
the  first  sentence,  the  phrase  **,  or  if 
exported  from  Mexico,  shall  be 
accompanied  either  by  such  a  certificate 
or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
immediately  following  the  phrase 
"country  of  export”. 

S  92.104  [Amended] 

3.  In  §  92.104,  paragraph  (a),  in  the 
first  sentence,  the  phrase  "or 
accredited"  is  added  immediately 
following  "issued  by  a  veterinarian 
authorized”. 

$92,205  [Amended] 

4.  In  $  92.205,  in  both  the  first  and  last 
sentence,  the  phrase  ",  or  if  exported 
finm  Mexico,  shall  be  accompanied 
either  by  such  a  certificate  or  by  a 
certificate  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added 
immediately  preceding  the  phrase 
“stating  that”. 


$  92.301  [Amended] 

5.  In  $  92.301,  paragraph  (c)(2)(iv) 
introductory  text,  the  phrase  “or 
accredited”  is  added  immediately 
following  "signed  by  a  veterinarian 
authorized”. 

6.  In  $  92.301,  paragraph  . 
(c)(2)(vi)(A)(2),  Ae  phrase  "or 
accredit^”  is  added  immediately 
following  "signed  by  a  veterinarian 
authorized”. 

7.  In  $  92.301,  paragraphs  (c)(2)(vii)(B) 
introductory  text  and  (C),  the  phrase  “or 
accredited”  is  added  immediately 
following  "signed  by  a  veterinarian 
authorized”. 

8.  In  $  92.301,  paragraph 
(c)(2)(xi)(C)(4)  introductory  text,  the 
phrase  "or  accredited”  is  added 
immediately  following  "signed  by  a 
veterinarian  authorized”. 

$  92.314  [Amended] 

9.  In  $  92.314,  in  the  first  sentence,  the 
phrase  ",  or  if  exported  fi‘om  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so.”  is  added 
immediately  preceding  the  phrase 
"showing  that”. 

$  92.326  [Amended] 

10.  In  $  92.326,  in  the  first  sentence, 
the  phrase  ",  or  by  a  certificate  issued 
by  a  veterinarian  accredited  by  the 
Mexican  Government  and  endorsed  by  a 
salaried  veterinarian  of  the  Mexican 
Government,  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
was  authorized  to  do  so,”  is  added 
immediately  following  the  phrase 
“Mexican  Government”. 

$92,405  [AnwndMl] 

11.  In  $  92.405,  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added 
immediately  preceding  the  phrase 
“stating  that”. 

12.  In  $  92.405,  paragraph  (b)(i).  the 
phrase  "or  accredited  veterinarian”  is 
added  immediately  following  “said 
salaried  veterinary  officer”. 


$92,406  [Amended]* 

13.  In  $  92.406,  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added 
immediately  preceding  the  phrase 
"showing  that”. 

14.  In  $  92.406,  paragraph  (b).  the 
phrase  ",  or  if  exported  fi'om  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added 
immediately  preceding  the  phrase 
“showing  that”. 

$92,427  [AnwiMted] 

15.  In  $  92.427,  paragraphs  (b)(1), 
(b)(2)(i),  and  (b)(2)(ii).  the  phrase 
“corticate  of  a  salaried  veterinarian  of 
the  Mexican  Government”  is  removed 
and  the  phrase  “certificate  issued  by  a  ^ 
full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico,  or 
issued  by  a  veterinarian  accredited  by 
the  National  Government  of  Mexico  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  National 
Government  of  Mexico,  thereby 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so,”  is  added  in  its  place. 

16.  In  $  92.427,  in  paragraph  (c)(1). 

"has  been  tested  with  negative  results 
by  a  salaried  veterinarian  of  the 
National  Government  of  Mexico”  is 
revised  to  read  “has  been  tested  with 
negative  results  either  by  a  salaried 
veterinarian  of  the  National  Government 
of  Mexico  or  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico,”;  and  “they  are  accompanied 
by  a  health  certificate,  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico”  is  revised  to  read  “they  are 
accompanied  by  a  health  certificate, 
issued  by  a  salaried  veterinarian  of  the 
Government  of  Mexico,  or  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
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veterinarian  issuing  the  certificate  was 
authorized  to  so  do.”. 

17.  In  §  92.427,  paragraphs  (d)(1) 
introductory  text  and  (e)(2),  the  phrase 
“certificate  of  a  salaried  veterinarian  of 
the  Mexican  Govenunent”  is  removed 
and  the  phrase  “certificate  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added  in  its 
place. 

§92.428  (Amended] 

18.  In  8  92.428,  in  paragraph  (a),  the 
phrase  “certificate  of  a  salaried 
veterinarian  of  the  Mexican 
Government”  is  removed  and  the  phrase 
“certificate  issued  by  a  salaried 
veterinarian  of  the  Government  of 
Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added  in  its 
place. 

§  92.429  [Amended] 

19.  In  8  92.429,  the  phrase  “certificate 
of  a  salaried  veterinarian  of  the 
Mexican  Government”  is  removed  and 
the  phrase  “certificate  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added^n  its 
place. 

§  92.505  [Amended] 

20.  In  §  92.505,  in  paragraph  (a),  the 
phrase  “.  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,”  is  added 
immediately  preceding  the  phrase 
“stating  that”. 


Done  in  Washington,  DC,  this  18th  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  92-14730  Filed  6-25-92;  8:45  am] 
BILUNQ  CODE  3410-34-M 


dCFRPart96 
[Docket  No.  89-018-2] 

Signature  on  Certificates 
Accompanying  Foreign  Animai 
Casings 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  importation 
of  animal  casings  by  removing  the 
requirement  that  certificates 
accompanying  animal  casings  imported 
into  the  United  States  bear  the  signature 
of  the  national  government  official 
having  jurisdiction  over  the  health  of 
animals  in  the  country  in  which  the 
casings  originate.  We  have  determined 
that  the  signature  of  a  government 
official  at  this  high  level  is  unnecessary. 
We  are  also  making  several  changes  in 
the  regulations  for  clarification.  These 
changes  will  simplify  the  importation 
process  for  foreign  animal  casings,  while 
adequately  ensuring  that  foreign  casings 
do  not  present  a  risk  of  introducing 
livestock  diseases  into  the  United 
States. 

EFFECTIVE  DATE:  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  H.  Blackwell,  Senior  Staff 
Microbiologist,  Import-Export  Products 
Staff,  VS.  APHIS.  USDA.  room  758, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7834. 
SUPPLEMENTARY  INFORMATION: 

Background 

Animal  casings  are  intestines, 
stomachs,  esophagi,  and  urinary 
bladders  for  cattle,  sheep,  swine,  or 
goats  that  are  used  to  encase  processed 
meats  in  food,  such  as  sausage.  The 
regulations  in  9  CFR  part  96  (referred  to 
below  as  “the  regulations’)  govern  the 
importation  of  animal  casings  into  the 
United  States  to  prevent  the 
introduction  of  contagious  livestock 
diseases. 

Prior  to  the  effective  date  of  this 
document,  the  regulations  required  that 
animai  casings  imported  into  the  United 
States  be  accompanied  by  a  “Foreign 
O^icial  Certificate  for  Animai  Casings” 
(certificate),  bearing  two  ofiicial 
signatures.  One  signature  required  was 


that  of  the  national  government  official 
having  Jurisdiction  over  the  health  of 
animals  in  the  country  in  which  the 
casings  originate  (referred  to  below  as 
the  high  government  official).  This 
official's  jurisdiction  with  respect  to  the 
health  of  animals  in  the  foreign  country 
is  comparable  to  the  jurisdiction  of  the 
Secretary  of  the  United  States 
Department  of  Agriculture.  The  other 
official  signature  required  on  the 
certificate  was  that  of  the  official  who 
actually  issues  the  certificate,  who  may 
be  any  person  authorized  by  the  former 
official. 

In  a  document  published  in  the 
Federal  Register  on  October  30, 1991  (56 
FR  55846-55847,  Docket  Number  89-018), 
we  proposed  to  remove  the  requirement 
for  the  high  government  official’s 
signature.  The  signature  of  the  official 
authorized  to  issue  the  certificate  is  still 
required.  The  government  of  the  country 
exporting  the  animal  casings  will  remain 
accountable  for  the  accuracy  and 
validity  of  the  representations  of  the 
official  authorized  to  issue  the 
certificate.  To  clarify  and  strengthen  this 
official’s  responsibilities  we  also 
proposed  to: 

(1)  Add  a  list  of  definitions  under  a 
new  8  96.1. 

(2)  Remove  the  term  “coimtry  in 
which  the  casings  originate(d),” 
wherever  it  appears,  and  replace  it  with 
the  term  “country  in  which  the  animals 
were  slaughtered  and  the  casings  were 
collected”. 

(3)  Require  signatures  on  certificates 
to  be  original  and  remove  language  that 
allows  printed  or  stamped  signatures  on 
certificates. 

(4)  Require  that  the  individual  who 
signs  the  certificate  first  inspect  the 
casings. 

(5)  Require  that  the  individual  who 
signs  the  certificate  be  either  (1)  a 
veterinarian  salaried  by  the  national 
government  of  the  country  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected,  and  who  is 
authorized  by  the  national  government 
to  inspect  casings  and  issue  certificates; 
or  (2)  a  non-govemment  veterinarian 
authorized  to  issue  the  certificate  by  the 
national  government  of  the  coimtry  in 
which  the  animals  were  slaughtered  and 
the  casings  were  collected,  if  the 
certificate  is  endorsed  by  the 
government-salaried  veterinarian 
described  above.  The  endorsement  of 
the  government-salaried  veterinarian 
will  serve  as  the  official  endorsement  of 
the  national  government,  thereby 
assuring  the  Animal  and  Plant  Health 
Inspection  Service  that  the  non- 
govemment  veterinarian  issuing  the 
certificate  is  authorized  to  do  so. 
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Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  30, 1991.  We  did  not  receive 
any  comments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposal,  we 
are  adopting  the  provisions  of  the 
proposal  as  a  final  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.*’  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
incosts  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Importers  of  foreign  animal  casings 
will  be  affected  by  this  action.  These 
importers  are  both  large  and  small 
entities,  and  include  brokers,  casings 
plants,  and  sausage  producers. 

Removing  the  requirement  for  the 
signature  of  the  high  government  official 
having  jurisdiction  over  animal  health 
matters  will  remove  a  regulatory  burden 
from  these  entities — a  regulatory  burden 
which,  in  some  instances,  has  caused 
delays  in  the  importation  of  animal 
casings. 

Removing  this  burden  will  simplify  the 
importation  process  for  importers  of 
animals  casings,  and  remove  the 
potential  for  shipments  of  animal 
casings  to  be  delayed  because  the 
signature  of  the  high  government  official 
was  inadvertently  left  off  the  certificate. 
As  a  result,  importers  of  animal  casings 
could  experience  some  economic 
benefit.  The  value  of  the  economic 
benefit  will  not  be  significant  in  terms  of 
the  overall  cost  of  importing  the  animal 
casings  since  this  action  will  simply 
remove  one  potential  source  of  delay  in 
the  inportation  process. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule;  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3591  et  seq.)  and  have  been 
assigned  OMB  control  number  0579- 
0015. 

list  of  Subjects  in  9  CFR  Part  96 

Imports,  Livestock  and  livestock 
products.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  9  CFR  part  96  is  amended 
as  follows; 

PART  96— RESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

1.  The  authority  citation  for  part  96  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  Ill;  7  CFR  2.17,  2.51, 
and  371.2(d). 

§  96.4  [Removed] 

§§  96.1-96.3  [Redesignated  as  §§  96.2- 
96.4] 

2.  Section  96.4  is  removed;  §  §  96.1 
through  96.3  are  redesignated  as  §  §  96.2 
through  96.4,  respectively;  and  a  new 

§  96.1  is  added  to  read  as  follows; 

§  96.1  Definitions. 

Animal  casings.  Intestines,  stomachs, 
esophagi,  and  urinary  bladders  from 
cattle,  sheep,  swine,  or  goats  that  are 
used  to  encase  processed  meats  in  foods 
such  as  sausage. 

Department  The  United  States 
Department  of  Agriculture. 

Import  (imported,  importation)  into 
the  United  States.  To  bring  into  the 
territorial  limits  of  the  United  States. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  American  Samoa,  and  the 
territories  and  possessions  of  the  United 
States. 


3.  In  redesignated  §  96.2,  the  section 
heading  and  introductory  text  up  to  and 
including  the  colon  €ire  revised  to  read 
as  follows;  and  the  text  under  the 
heading  “FOREIGN  OFnCIAL 
CERTIFICATE  FOR  ANIMAL 
CASINGS”  is  amended  by  removing  all 
text  beginning  with  “(Signature)"  and  by 
adding  the  following  text  in  its  place: 

§  96.2  Certificate  for  animai  casings. 

(a)  No  animal  casings  shall  be 
imported  into  the  United  States  from 
any  foreign  country  unless  they  are 
accompanied  by  a  certificate  signed  by 
either  (1)  a  veterinarian  salaried  by  the 
national  government  of  the  country  in 
which  the  animals  were  slaughtered  and 
the  casings  were  collected,  and  who  is 
authorized  by  the  national  government 
to  conduct  casings  inspections  and  issue 
certificates,  and  who  has  inspected  the 
casings  before  issuing  the  certificate  and 
determined  that  the  casings  meet  the 
criteria  described  in  the  Foreign  Official 
Certificate  for  Animal  Casings;  or  (2)  a 
non-govemment  veterinarian  authorized 
to  issue  the  certificate  by  the  national 
government  of  the  country  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected,  who  has 
inspected  the  casings  before  issuing  the 
certificate  and  determined  that  the 
casings  meet  the  criteria  described  in 
the  Foreign  Official  Certificate  for 
Animal  Casings.  A  certificate  issued  by 
a  non-govemment  veterinarian  is  valid 
only  if  the  certificate  is  endorsed  by  a 
veterinarian  salaried  by  the  national 
government  of  the  coimtry  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected. 

(b)  All  signatures  on  the  certificate 
shall  be  original. 

(c)  The  certificate  shall  bear  the 
insignia  of  the  national  government  of 
the  country  in  which  the  animals  were 
slaughtered  and  the  casings  were 
collected,' and  shall  be  in  the  following 
form: 

*  •  •  *  * 

Signatuf^: - 

Official  issuing  the  certificate.  (Non¬ 
government  veterinarian  authorized  to  issue 
the  certificate  by  the  national  government  of 
the  country  in  which  the  animals  were 
slaughtered  and  the  casings  were  collected.) 

Official  title: - ^ - 

Signature; - 

Official  issuing  the  certificate.  (Veterinarian 
salaried  by  the  national  government  of  the 
country  in  which  the  animals  were 
slaughtered  and  the  casings  were  collected.) 

Official  title: - 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  control  numbers  0579-0015) 
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§  96^  f Amended] 

3.  In  redesignated  S  96^,  in  the  last 
line,  “§§  96.3”  is  changed  to  read 
“85  96.4”. 

596.4  {Amended] 

5.  In  redesignated  5  964.  the 
introductory  text  and  paragraph  (a)  are 
removed  and  paragraphs  (b),  (c),  (d). 
and  (e)  are  redesignated  as  paragraphs 
(a),  (b),  (c),  and  (d),  respectively. 

Done  in  Washington,  DC  this  18th  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  92-14816  Piled  6-23-92;  8:45  am] 
BOUNO  COOC  3410-S4-M 

Food  Safety  and  Inspection  Service 
9  CFR  Part  381 
[Docket  No.  90-012F] 

RIN  0583-AB28 

Poultry  Products  Containing  Pork; 
Trichinae  Treatment 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  poultry  products  inspection 
regulations  to  provide  that  poultry 
products  containing  pork  as  an 
ingredient  are  subject  to  the  same 
trichinae  treatment  requirements  as 
those  specified  in  the  Federal  meat 
inspection  regulations  for  meat  products 
consisting  of  mixtures  of  pork  and  other 
ingredients.  The  rule  eliminates 
inconsistencies  in  the  meat  and  poultry 
products  inspection  regulations 
regarding  trichinae  treatment  measures. 
The  action  is  the  result  of  a  petition  from 
Sara  Lee  Corporation  of  Chicago, 

Illinois. 

EFFECTIVE  DATE:  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  C.  Smith,  Director, 
Processed  Products  Inspection  Division, 
Science  and  Technology,  Food  Safety 
and  Inspection  Service.  U.S.  Department 
of  Agri^ture,  Washington,  DC  20250 
(202)  720-3840. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12778 

This  final  rule  has  been  reviewed, 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Poultry  Products  Inspection  Act  (PPIA) 
frtim  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 


on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  diat  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  States  that  maintain  poultry 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specifred  in  9  CFR  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rde,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  PPIA. 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  does  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  export  or  domestic  markets. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  The  rule  amends  5  381.147 
of  the  Federal  poultry  products 
inspection  regulations  (9  CFR  381.147)  to 
provide,  in  part,  that  certain  poric 
products,  when  used  as  ingredients  in 
poultry  products,  are  not  required  under 
certain  specifred  conditions  to  receive 
treatment  for  the  destruction  of 
inspection  regulations  (9  CFR  318.10). 
The  rule  may  benefrt  trichinae  as 
provided  in  5  318.10  of  the  Federal  meat 


producers  of  poultry  products  containing 
pork  ingredients  by  providing  certain 
specifr^  exemptions  from  the  trichinae 
treatment  requirements.  However,  the 
Agency  has  determined  that  the  benefits 
are  not  significant,  and  the  number  of 
producers  affected  is  not  substantial. 

Background 

Trichinella  spiralis  or  “trichina”  is  a 
parasitic  worm  that  causes  the  disease 
trichinosis  in  virtually  all  warm  blooded 
animals.  The  most  common  way  for 
humans  to  acquire  trichinosis  is  by 
ingesting  undercooked  pork  or  bear 
meat  infected  with  trichina  cysts. 
Trichinae  exist  in  these  meats  as  larval 
cysts.  Approximately  0.125  percent  of 
grain-fed  swine  and  approximately  0.5 
percent  of  garbage-fed  swine  are 
infected  (Prevalence  and  Control  of 
Trichinella  spiralis  in  Swine  and  Pork 
Products,  W.  J.  Zimmerman  Public 
Health  Reviews.  Vol.  1, 1972).  If  a 
person  or  animal  eats  this  infected  meat, 
the  larvae  leave  the  digested  cysts, 
mature  into  adults  in  the  intestinal 
system  of  the  person  or  animaU  and 
mate.  The  females  then  produce  live 
larvae  that  travel  throu^  the  circulatory 
system,  invade  the  victim’s  muscles,  and 
form  cysts.  As  encysted  larvae,  they 
survive  until  the  cyst  becomes  calcified 
or  the  host  dies.  People  with  trichinosis 
suffer  from  diarrhea,  shortness  of 
breath,  fever,  and  swelling.  They  can 
also  suffer  slight  to  extremely  intense 
pain  and  death. 

Section  318.10  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.10) 
requires  that  products  containing  raw 
pork  must  be  treated  for  the  destruction 
of  trichinae  unless  the  products  will  be 
fully  cooked  by  the  consumer  or  the  raw 
pork  has  been  found  to  be  trichinae  free. 
Treatment  is  not  required  unless  there  is 
the  likelihood  the  product  may  not  be 
fully  cooked  before  being  eaten.  If  such 
likelihood  exists,  the  product  must  be 
treated  by  one  of  the  methods 
prescribed  in  paragraph  (c)  of  5  318.10. 

On  December  10, 1974,  FSIS  published 
a  rule  in  the  Federal  Register  (39  FR 
42900)  which  amended  5  381.147(d)  of 
the  Federal  poultry  products  inspection 
regulations  (9  CFR  381.147(d))  to  provide 
that  poultry  products  containing  pork  as 
an  ingredient  must  be  treated  to  destroy 
possible  live  trichinae  by  one  of  the 
methods  prescribed  in  5  318.10(c)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.10(c)),  or  in  lieu  of  such 
treatment  the  pork  ingredient  may  be  so 
treated.  The  regulation  was  promulgated 
in  response  to  growing  interest  by 
processors  to  produce  poultry  products 
containing  pork  as  an  ingredient. 
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Generally,  poultry  products  are  fully 
cooked  prior  to  consumption;  however, 
there  is  the  possibility  that  some, 
because  of  their  appearance  or  because 
the  label  may  not  prominently  identify 
the  pork  ingredient,  may  not  be  fully 
cooked  before  being  eaten.  In  the  latter 
instance,  the  possibility  of  human 
infection  by  live  trichinae  exists  if  the 
poultry  product  contains  a  pork 
ingredient,  and  the  product  is  consumed 
raw,  undercooked,  or  otherwise 
untreated  for  the  destruction  of  this 
parasite. 

Only  the  treatment  provisions 
contained  in  S  318.10(c)  of  the  Federal 
meat  inspection  regulations  were  made 
applicable  to  poultry  products 
containing  pork  by  the  December  1974 
regulation.  However,  the  provisions  in 
paragraphs  (e)  and  (f)  of  §  318.10,  under 
which  pork  could  be  found  trichina  free, 
were  not  made  applicable.  In  addition. 

§  318.10(b),  which  provides  that  the 
Administrator  has  discretion  to 
determine  whether  treatment  is  required 
to  prevent  sausage  and  certain  other 
products  prepared  from  a  mixture  of 
pork  and  other  meat,  from  being  eaten 
rare  or  without  thorough  cooking,  also 
was  not  made  applicable  to  poultry 
products  containing  pork. 

On  March  5, 1990,  FSIS  received  a 
petition  from  Sara  Lee  Corporation  of 
Chicago,  Illinois,  to  amend  §  381.147(d) 
of  the  poultry  products  inspection 
regulations  to  make  applicable  to 
poultry  products  containing  pork  as  an 
ingredient  all  the  provisions  of  §  318.10 
of  the  meat  inspection  regulations 
regarding  trichinae  treatment.  The 
petitioner  contends  that  the  language 
contained  in  $  381.147(d)  results  in 
inconsistent  regulation  of  comparable 
meat  and  poultry  products,  that  poultry 
products  which  contain  pork  as  an 
ingredient  are  required  to  be  treated  as 
prescribed  in  S  318.10(c)  of  the  meat 
inspection  regulations,  while  similar 
meat  products  containing  pork  as  an 
ingre^ent  have  alternatives  under  the 
provisions  of  paragraphs  (b),  (e),  and  (f) 
of  S  3iaio. 

The  Agency  agrees  that  the  Federal 
meat  and  poultry  products  inspection 
regulations  are  inconsistent  on  this 
point  Therefore,  on  December  4, 1990, 
FSIS  published  a  proposal  in  the  Federal 
Register  (55  FR  50007)  to  amend 
S  381.147(d)  of  the  poultry  products 
inspection  regulations  (9  CFR  381.147(d)) 
to  provide  that  certain  pork  products, 
when  used  as  ingredients  in  poultry  . 
products,  would  not  be  required  imder 
certain  specified  conditions  to  receive 
treatment  for  the  destruction  of  trichinae 
as  provided  in  §  318.10  of  the  Federal 
meat  inspection  regulations.  As  with  all¬ 


meat  products  containing  pork,  the  risk 
of  trichinae  is  eliminated  if  product  is 
thoroughly  cooked.  The  hazard  of 
inadvertent  undercooking  relates 
primarily  to  the  appearance  of  the 
product.  Consumers  know  when  a 
product  is  cooked  because  of  the  change 
in  color  caused  primarily  by  the 
denaturing  of  the  proteins  in  the  tissue. 
Various  ingredients  that  may  be  added 
to  sausages  and  similar  products, 
ingredients  like  red  wine  or  paprika,  will 
cause  a  “cooked"  appearance  before  the 
product  reaches  the  temperatiue  at 
which  any  trichinae  will  be  killed.  When 
a  decision  must  be  made  concerning 
whether  a  specific  product  could  appear 
cooked  before  it  is,  it  would  be  referred 
to  the  Agency  Trichina  Committee.  The 
Committee  cooks  a  sample  of  the 
product  imder  controlled  conditions  and 
assesses  all  the  characteristics  of  the 
product,  including  the  appearance,  the 
ingredients,  the  name  and  the  cooking 
characteristics.  If  the  Committee 
concludes  that  the  product  may  appear 
cooked  when  it  is  not  the  pork 
ingredient  will  have  to  be  treated. 
Currently,  for  all-meat  products,  the 
Committee  conducts  about  two  tests  a 
month.  The  Agency  anticipates  that  the 
need  to  test  new  poultry  products  with 
poric  ingredients  will  increase  the 
number  of  such  tests  to  three  or  four  per 
month. 

Analysis  of  Conunents 

The  Agency  received  four  comments 
in  response  to  the  December  1990 
proposal.  Three  comments  supported  the 
proposal,  and  one  opposed  it  One  was 
from  the  National  Turkey  Federation, 
one  from  an  individual,  and  a  sausage 
division  of  a  major  national  food 
compamy  sent  in  a  written  comment  and 
also  provided  an  oral  comment  The 
issues  raised  by  the  comments  and  the 
Agency  responses  are  as  follows: 

1.  Two  commenters  were  concerned 
that  the  phrase  "ground  poultry  mixtures 
containing  pork  muscle  tissues”  as 
proposed  in  S  381.147(d)(3)  would 
needlessly  impede  future  product 
development  because,  as  proposed,  it 
appears  to  limit  the  type  of  poultry  that 
may  be  used. 

The  Agency  agrees  and  has  changed 
the  rule  to  elWnate  the  phrase  "ground 
poultry  mixture".  Instead,  the  phrase 
"poultry  products  containing  pork 
muscle  tissues”  is  used.  The  Agency  has 
determined  that  this  phrase  includes 
ground  poultry  mixtures  and  will 
therefore  serve  the  same  regulatory 
purpose  and  still  permit  future  product 
development 

2.  One  commenter  suggested  that 
several  technical  changes  be  made  for 
clarity  and  to  provide  complete 


consistency  between  the  poultry 
products  inspection  regulations  and  the 
meat  inspection  regulations. 

Specifrcally.  the  commenter  stated  that 
S  381.147  (d)(1)  and  (d)(3)  of  the 
proposed  regulations  were  contradictory 
in  that  paragraph  (d)(1)  seemed  to 
require  treatment  for  trichinae 
destruction  and  paragraph  (d)(3) 
permitted  exceptions  to  trichinae 
destruction  treatment. 

The  Agency  agrees  with  the 
commenter  and  has  clarified  the  final 
regulation. 

3.  One  commenter  stated  that  any  rule 
in  this  area  should  provide  for  control  of 
all  infectious  pathogens  such  as  Listeria 
monocytogenes  and  Salmonella 
epidemiologically  associated  with  raw 
pork  and  poultry,  if  the  Administrator 
determines  that  a  product  might  be 
eaten  raw  or  without  thorou^  cooking. 
The  commenter  stated  that  treatment  for 
trichinae  is  inadequate  to  kill  other 
infectious  bacteria  because  other  such 
bacteria  are  more  resistant  to  heat, 
refrigeration,  or  curing  than  trichinae. 

The  commenter  stated  that  if  ail 
pathogens  could  not  be  considered,  then 
the  Agency  should  withdraw  the 
proposal. 

liie  Agency  disagrees  that  the 
proposal  sho^d  be  withdrawn  if  ail 
infectious  pathogens  are  not  considered 
by  this  rulemaking  proceeding.  The 
Agency  agrees  that  other  pathogens 
mentioned  by  the  commenter  should  be 
considered  when  dealing  with  raw 
product;  however,  such  issues  go 
beyond  the  scope  of  this  rulemaking. 

4.  One  commenter  stated  that  even  if 
pork  had  been  certified  trichina  free 
under  the  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  test  and, 
therefore,  exempt  from  treatment  under 
the  Federal  meat  inspection  regulations, 
the  poultry  products  inspection 
regulations  require  the  product  to  be 
treated. 

The  Agency  agrees  that 
inconsistencies  exist  under  the  current 
regulations.  This  rule  corrects  those 
inconsistencies.  However,  it  should  be 
noted  that  EUSA  does  not  provide 
assurance  of  trichina-free  pork  and  only 
has  merit  in  a  program  of  Mchina 
eradication.  The  only  acceptable  test  so 
far  to  certify  pork  trichina  free  is  the 
pooled  sample  digestion  technique. 

5.  One  comment  referred  to  the 
preamble  of  the  proposal  citing 
appearance  of  product  as  the  rationale 
for  trichinae  treatment,  and  stated  that  a 
processor  could  show  the  product  would 
not  look  fully  cooked  before  it  is,  in  fact 
so  cooked. 

It  is  true  that  appearance  was  given 
as  a  basis  for  the  i^e,  but  appearance  is 
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not  the  sole  criterion  for  requiring 
treatment  Another  concern  is  that  if 
pork  is  used  in  a  meat  mixture,  the 
labeling  may  not  prominently  identify 
the  pork  ingredient.  The  information  that 
consumers  have  about  cooking  poric 
thoroughly  may  not  be  readily  applied  to 
an  item  labeled  as  a  “meat  loaf’,  for 
example.  The  possibility  of 
undercooking  pork  increases  if  it  is 
mixed  in  a  product  not  clearly  labeled 
as  “pork”. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  products  inspection; 

Processing  requirements;  Trichinae 
treatment. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450;  21  U.S.C.  451-470; 
601-695:  33  U.S.C.  1254;  7  CFR  2.17,  2.55. 

2.  Section  381.147  is  amended  by 
designating  the  first  sentence  of 
paragraph  (d)  as  (d)(1)  and  revising  it, 
designating  and  revising  the  remaining 
contents  of  that  paragraph  as  (d)(2),  and 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§  381.147  Restrictions  on  the  use  of 
substances  in  pouitry  products. 

*  *  *  «  * 

(d)(1)  Carcasses,  parts  thereof,  meat 
and  meat  food  products  of  cattle,  sheep, 
swine,  goats,  or  equines  may  be  used  in 
the  processing  of  poultry  products  only 
if  they  were  prepared  in  the  United 
States  only  in  an  official  meat  packing 
establishment,  or  imported,  and  were 
inspected  and  passed,  in  accordance 
with  the  Federal  Meat  Inspection  Act, 
and  the  regulations  imder  such  Act 
(subchapter  A  of  this  chapter)  €uid  are 
so  mariced. 

(2)  Pork  from  carcasses  or  carcass 
parts,  used  as  an  ingredient  in  poultry 
products,  that  has  been  found  fr«e  of 
trichinae,  as  described  under  §  318.10 
(a)(2),  (e)  and  (f)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.10 
(a)(2),  (e)  and  (f)),  is  not  required  to  be 
treated  for  the  destruction  of  trichinae. 

(3)  Poultry  products  containing  pork 
muscle  tissue  which  the  Administrator 
determines  at  the  time  the  labeling  for 
the  product  is  submitted  for  approval  in 
accordance  with  part  381  of  the 
regulations  in  subchapter  C,  or  upon 
subsequent  reevaluation  of  the  product, 
would  be  prepared  in  such  a  maimer 
that  the  product  might  be  eaten  rare  or 
without  thorough  cooking  because  of  the 
appearance  of  the  finished  product  or 
otherwise,  shall  be  effectively  heated, 
refrigerated,  or  cured  to  destroy  any 


possible  live  trichinae,  as  prescribed  in 
S  318.10(c)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.10(c)), 
at  the  official  establishment  where  such 
products  are  prepared.  In  lieu  of  such 
treatment  of  poultry  products  containing 
pork,  the  pork  ingr^ient  may  be  so 
treated. 

*  *  «  *  * 

Done  at  Washington,  DC  on:  June  18, 1992. 
Donald  L.  White, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  92-14800  Filed  8-23-92;  8:45  am] 
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Dated:  June  11, 1992. 

Becky  Baker, 

Secretary,  NCUA  Board. 

In  final  rule  document  92-12074, 
beginning  on  page  22626,  in  the  issue  of 
Thursday,  May  28, 1992,  the  following 
corrections  are  made: 

1.  On  page  22629,  third  column,  last 
line  of  the  second  fiill  paragraph,  delete 
the  apostrophe. 

2.  On  page  22630,  third  column, 

§  704.1,  the  existing  text  is  designated  as 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

$704.1  Scope. 

***** 

(b)  The  NCUAB  has  the  authority  to 
issue  orders  which  vary  firom  this  part. 


This  authority  is  provided  under  section 
120(a)  of  the  Federal  Credit  Union  AcL 
12  U.S.C.  1766(a). 

3.  On  page  22631,  second  column, 

S  704.2,  in  the  definition  “Membership 
capital  share  deposit  (MCSD)”,  fourth 
line  of  the  concluding  text,  add  the 
words  “MCSD  account”  before  the  word 
“funds”. 

4.  On  page  22633,  first  column,  $  704.6, 
revise  paragraph  (b)(2)(vi)(A)  to  read  as 
follows: 

$  704.6  Investment 

*****  • 


§  704.6  InvMliMnt 
***** 

(d)  *  *  *  The  corporate  credit  union 
has  10  business  days  to  divest  itself  of 
any  investment  that  does  not  comply 
with  the  requirements  of  this  section  or 
to  request  permission  frnm  the  NCUAB 
to  hold  the  investment.  *  *  * 

$  704.7  [Corrected] 

6.  On  page  22633,  second  column, 
third  line  from  the  bottom,  add  the 
words  “credit  union”  after  the  word 
“corporate”  in  the  heading  of 

$  704.7(b)(3). 

7.  On  page  22633,  third  column,  first 
line,  add  the  words  “credit  union”  after 
the  word  “corporate”  in  $  704.7(b)(3). 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  704  and  741 

Corporate  Credit  Unions  and 
Requirements  for  Insurance; 

Correction 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule:  correction. 

summary:  In  the  Federal  Register  of 
May  28, 1992,  beginning  on  page  22626,  a 
final  rule  concerning  part  704  (corporate 
credit  unions)  and  $  741.9  (criteria  for 
requirements  for  insurance)  of  the 
NCUA  Regulations  was  published. 
Several  inadvertent  errors  were  made  in 
the  regulatory  language.  This  document 
makes  the  corrections. 

EFFECTIVE  DATE:  December  1, 1992. 
addresses:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Michael  Riley,  Director,  or  Ronald  Alf, 
Corporate  Credit  Union  Specialist,  (202)'; 
682-9640,  or  Lisa  Henderson,  Staff 
Attorney,  Office  of  General  Counsel 
(202)  682-9630,  at  the  above  address. 


(b)  *  *  * 

(2)  *  *  * 

(vi)  *  *  * 

(A)  Fixed-rate.  An  investment  in  a 
fixed-rate  CMO/REMIC  must  have  an 
expected  average  life  not  to  exceed  5 
years  given  an  immediate  and  sustained 
increase  of  300  basis  points  in  mortgage 
loan  commitment  rates.  This  average  life 
standard  shall  apply  at  the  time  of 
purchase  cmd  on  any  subsequent  review 
date  assuming  market  interest  ra(,es  and 
prepayment  speeds  at  the  time  that  the 
test  is  applied.  A  corporate  credit  union 
shall  use  the  average  of  the  prepayment 
estimates  of  several  major  securities 
dealers  as  the  prepayment  assumption 
for  the  underlying  mortgages.  In 
computing  the  expected  average  life  of  a 
CMO/REMIC  investment,  it  must  be 
assumed  that  the  anticipated  rate  of 
prepayment  remains  constant  over  the 
remaining  life  of  the  mortgage  collateral. 
This  limitation  does  not  apply  if 
principal  payments  of  the  investment 
are  specifically  matched  to  principal 
payments  of  the  corresponding  liability. 
***** 

5.  On  page  22633,  second  column, 

$  704.6(d),  revise  the  first  sentence  to 
read  as  follows: 
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§  704.10  [Cofracted] 

8.  On  page  22634.  first  column.  13th 
line  of  S  704.10(b)(2),  add  the  phrase 
“Office  of  Examination  and  Insurance,” 
after  the  comma. 

§704.11  (Correctodl 

9.  On  page  22634,  second  column, 
third  line  in  §  704.11(i),  add  the  word 
“be”  after  “will". 

§704.12  [Corrected] 

10.  On  page  22635,  first  column,  revise 
§  704.12(c)(2)  to  read  as  follows: 

§  704.12  Representation. 
***** 

(c)  *  *  * 

(2)  No  director,  officer,  agent,  or 
employee  shall  in  any  manner 
participate  in  the  determination  of  any 
matter  material  in  amount  (when 
measured  annually  as  an  aggregate  of 
business  arrangements  with  the 
corporation,  partnership,  or  association) 
affecting  the  pecuniary  interest  of  any 
corporation,  partnership,  or  association 
(other  th^  the  corporate  credit  union) 
in  which  he/she  has  a  direct  or  indirect 
interest  except  if  the  matter  involves 
the  payment  of  dividends  to  the 
membership. 

11.  On  page  22635.  first  column, 

§  704.12(c)(5).  second  line  from  the 
bottom,  replace  the  phrase  “Any 
directors,  officers,  agents,  or  employees 
which  participate”  with  “If  any  director, 
officer,  agent  or  employee  participates”. 

12.  On  page  22635,  second  column, 

§  704.12(c)(5),  line  nine,  add  ”,  that 
matter”  after  the  word  “interest”  and  in 
line  twelve,  add  the  word  “approved” 
after  the  word  “Such". 

Appencflx  A  [Corrected] 

13.  On  page  22636,  first  column, 
paragraph  a.  of  Category  3: 50  Percent 
Risk  Weight  of  Appendix  A  is  revised  to 
read  as  follows: 

“a.  Asset-backed  securities  rated  no 
lower  than  AAA  with  remaining 
weighted  average  lives  greater  than  3 
years.” 

§  741*  [Corrected] 

14.  On  page  22637,  §  741.9(a)(3).  fifth 
line,  add  the  words  “and  applicable 
state  laws  and  regulations”  after  the 
word  “Regulations". 

15.  On  page  22637,  §  741.9(b)(3).  last 
line,  add  the  words  “and  applicable 
state  laws  and  regulations”  after  the 
word  “Regulations”. 

|FR  Doc.  62-14761  Piled  6-23-02;  8:45  am) 
BILLING  CODE  rSSS-OMN 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 

RIN:2900-A0  76 

Extension  of  Vocational  Programs  for 
Seriously  Disabled  Veterans; 

Correction 

agency:  Department  of  Veterans 
Aftairs. 

action:  Correcting  amendment. 

SUMMARY:  The  Department  of  Veterans 
Aftairs  published  final  regulations 
amending  its  regulations  governing  two 
programs  which  provide  vocational 
services  to  seriously  disabled  veterans 
receiving  pension  or  individual 
unemployability  benefits  from  VA  on 
April  24, 1990.  The  changes  to  the 
program  providing  vocational  services 
to  veterans  receiving  individual 
unemployability  benefits  required  the 
amendment  of  §  21.6005.  This  change  is 
intended  to  correct  an  error  in  the 
amendment  of  §  21.6005. 

EFFECTIVE  DATE:  November  18. 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Triestman,  (202)  233-6496, 
Rehabilitation  Consultant,  Policy  and 
Program  Development,  Vocational 
Rehabilitation  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Aftairs,  810  Vermont  Avenue. 
NW.,  Washington  DC  20420. 
SUPPLEMENTARY  INFORMATION:  The 
revision  of  §  21.6005  required  the 
redesignation  of  a  number  of 
paragraphs.  Paragraphs  (d),  (e),  (f),  (g) 
and  (h)  were  redesignated  as 
Paragraphs  (e),  (f),  (g).  (h),  and  (i) 
respectively.  The  existing  paragraph  (i) 
should  have  been  redesignated  as 
paragraph  (j),  but  was  not.  The  failure  to 
redesignate  the  existing  paragraph  (i)  as 
paragraph  (j)  is  corrected  by  this 
change. 

(The  Catalog  of  Federal  Domestic  Assistance 
numbers  are  64.109  and  64.116) 

list  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs,  Loan  pro^ams.  Reporting 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Dated:  June  18, 1602. 

Patti  Viecs, 

Chief.  Forms  Correspondence  and  Mail 
Management  Division. 

PART  21— VOCATIONAL 
REHABiUTATiON  AND  EDUCATION 

38  CFR  part  21,  Vocational 
Rehabilitation  is  corrected  as  follows: 


1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Public  Law  96-543,  38  U.S.C  210 
and  chapter  15,  sections  specifically  cited. 

§  21.6005  (Corrected] 

2.  In  §  21.6005  paragraph  (i)  with  title 
“Other  terms"  is  redesignated  as 
paragraph  (j). 

(FR  Doc.  92-14806  Filed  6-23-92;  8:45  am] 
BILLING  CODE  8320-01-M 


38  CFR  Part  21 

RIN  2900-AD63 

Veterans  Education;  Veterans’ 
EmploymenL  Training  and  Counseling 
Amendments  of  1988 

agency:  Department  of  Veterans 
Affairs. 

action:  Correcting  amendment 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Friday.  December 
1. 1989  (54  FR  49755).  The  regulations 
implemented  provisions  of  the  Veterans’ 
Employment,  Training  and  Counseling 
Amendments  of  1988. 

EFFECTIVE  DATE:  May  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration.  I^ucation  Service. 
Veterans  Beneftts  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420,  (202)  233-2092. 

SUPPLEMENTARY  NNORMATION: 
Backgrouml 

The  final  regulation  which  is  the 
subject  of  this  correction  was  included 
among  many  amended  regulations 
which  were  needed  to  implement  Public 
Law  100-023. 

Need  for  Correction 

As  published  the  amended  regulations 
included  new  language  for 
§  21.4154(b)(3).  However,  the 
amendatory  language  which  preceded 
the  amendments  to  §  21.4154  did  not 
indicate  that  paragraph  (b)(3)  was  being 
revised.  Consequently,  the  current  Code 
of  Federal  Regulations  contains  the 
language  for  (b)(3)  which  was  in  effect 
before  Public  Law  100-323  was  enacted. 
This  has  caused  considerable  confusion 
among  the  users  of  the  regulations.  This 
correction  eliminates  the  confusion  by 
repeating  the  language  that  was 
published  on  December  1, 1989. 
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List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Dated:  June  18, 1992. 

Patti  Viera, 

Chief,  Forms  Correspondence  and  Mail 
Management  Division. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Benefits;  38  U.S.C. 
Chapters  34, 35,  and  36 

Accordingly,  38  CFR  part  21,  subpart 
D  is  corrected  by  making  the  following 
correcting  amendments. 

1.  The  authority  citation  of  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501(a). 

2.  In  §  21.4154  paragraph  (b)(3)  is 
correctly  revised  to  read  as  follows: 

§  21.4154  Report  of  activities. 
***** 

(b)  Content  of  the  Report.  *  *  * 

(3)  May  include,  at  the  option  of  the 
State  approving  agency,  a  cumulative 
report  of  its  activities  from  the  beginning 
of  the  Hscal  year  to  date; 
***** 

[FR  Doc.  92-14807  Filed  8-23-92;  8:45  am] 
BILLING  CODE  S320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[OPPTS-00120;  FRL  4056-3] 

Nomenclature  changes 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  December  15, 1991  the 
Office  of  Pesticides  and  Toxic 
Substances  was  renamed  the  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS),  and  the  Office  of 
Toxic  Substances  was  renamed  the 
Office  of  Pollution  Prevention  and 
Toxics.  These  changes  were  made 
necessary  by  the  passage  of  the 
Pollution  Prevention  Act  of  1990, 42 
U.S.C.  13101-13109,  which  requires  that 
EPA,  among  other  things,  carry  out  the 
national  policy  of  the  United  States,  to 
prevent  or  reduce  pollution  whenever 
feasible.  The  changes  in  nomenclature 


are  necessary  to  reflect  the  Agencies 
new  areas  of  concentration. 

EFFECTIVE  DATE:  These  amendments  are 
effective  retroactively  to  December  15, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hazen,  Director,  Environmental 
Assistance  Division,  Office  of  Pollution 
Prevention  and  Toxics,  (TS-799),  401  M 
St.,  SW.,  Washington,  DC,  Rm.  E^-543B, 
telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
general  rulemaking  authority,  5  U.S.C. 
552,  EPA  is  issuing  this  technical 
amendment  to  make  nomenclature 
changes  to  regulations  in  40  CFR  chapter 
I.  EPA  is  changing  the  name  of  the 
Office  of  Pesticides  and  Toxic 
Substances  and  the  Office  of  Toxic 
Substances  to  the  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  and  the 
Office  of  Pollution  Prevention  and 
Toxics,  respectively.  The  new  name 
reflects  the  emphasis  that  the  U.S. 
Congress  places  on  “pollution 
prevention”  as  is  reflected  in  section 
6602(b)  of  the  Pollution  Prevention  Act 
of  1990  (PPA),  42  U.S.C.  13101(b),  which 
states  in  part  that  the  "Congress  hereby 
declares  it  to  be  the  national  policy  of 
the  United  States  that  pollution  should 
be  prevented  or  reduced  at  the  source 
whenever  feasible;....’*  The  new  name 
also  reflects  the  fact  that  the  former 
Office  of  Toxic  Substances  in  the  Office 
of  Pesticides  and  Toxic  Substances  will 
have  primary  responsibility  for 
implementing  PPA. 

I.  Public  Record 

A  public  record  for  the  action  has 
been  established  under  docket  number 
“OPPTS-00120’’.  The  public  record  is 
available  for  inspection  from  8  am  to  12 
noon,  and  1  pm  to  4  pm,  Monday 
through  Friday,  excluding  legal  holidays. 
The  public  record  is  located  in  the  OPPT 
Public  Docket  Room,  Room  G(X)4, 
Northeast  Mail,  401  M  St.,  SW., 
Washington,  DC  20460.  The  public 
record  for  this  action  consist  of  a  copy 
of  this  document  and  a  copy  of  Public 
Law  101-508. 

n.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  determine  whether  a  rule  is 
"major”  and  subject  to  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  action  is  not  major  as  that  term 
is  deflned  in  section  1(b)  of  Executive 
Order  12291,  and  that  it  will  not  have 
any  impact  on  the  economy. 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget  for 
review 


B.  Regulatory  Flexibility  Act 

EPA  has  determined  that  this  rule  is 
not  subject  to  review  under  the 
Regulatory  Flexibility  Act,  5  U,S.C.  601, 
et  seq. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  this  rule  is 
not  subject  to  OMB  review  under  the 
Paperwork  Reduction  Act. 

Dated:  June  15, 1992. 

Victor  ).  Kimm, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  based  on  the  general 
rulemaking  authority  in  5  U.S.C.  552, 40 
CFR  chapter  I,  is  amended  as  follows: 

CHAPTER  I— [AMENDED] 

Chapter  1  is  amended  as  follows: 

1.  By  revising  “Office  of  Pesticides 
and  Toxic  Substances”,  and  “Office  of 
Toxic  Substances”,  to  read  “Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,”  and  “Office  of  Pollution 
Prevention  and  Toxics”,  respectively, 
wherever  they  appear  in  40  CFR  chapter 
I. 

2.  By  revising  the  acronyms  “OTS,” 
and  “OPTS,”  to  read  “OPPT,”  and 
“OPPTS”,  respectively,  wherever  appear 
in  40  CFR  chapter  I. 

3.  By  revising  “Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,”  to  read  “Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances,”wherever  this 
title  appears  in  40  CFR  chapter  I. 

4.  By  revising  “A.ssistant 
Administrator  for  the  Office  of 
Pesticides  and  Toxic  Substances,”  to 
read  “Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,”  wherever  this  title  appears 
in  40  CFR  chapter  I. 

5.  By  revising  “Assistant 
Administrator  of  the  Office  of  Pesticides 
and  Toxic  Substances,”  to  read 
“Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances,” 
wherever  this  title  appears  in  40  CFR 
chapter  I. 

6.  By  revising  “Assistant 
Administrator  for  Toxic  Substances,"  to 
read  “Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,”  wherever  this  title  appears 
in  40  CFR  chapter  I, 

7.  By  revising  “TSCA  Assistance 
Office,  (TS-799),  Offfice  of  Toxic 
Substances,”  to  read  “Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics,” 
wherever  that  phrase  appears  in  40  CFR 
chapter  I. 
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8.  By  revising  “OPTS  Reading  Room.” 
to  read  “OPPT  Reading  Room."  and 
“OTS  Reading  room,"  to  read  "OPPT 
Reading  Room,”  respectively,  wherever 
these  phrases  appear  in  40  GFR  chapter 
I. 

These  changes  are  effective  on 
December  15, 1991. 

(FR  Doc.  92-14853  Filed  0-23-92;  8:45  am] 
eiUJNQ  CODE  3S60-S0-r 


40  CFR  Part  52 

[CA-12-9-S326;  FRL-4 144-6] 

Approval  and  Promulgation  of 
Implemantation  Plans;  CaUfomia  State 
Implementation  Plan  Revision  for  Kern 
County,  Placer  County,  San  Diego 
County,  and  San  Joaquin  Valley 
Unified  Air  Pollution  Control  Districts 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  Hnal  rulemaking. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP)  adopted 
by  the  above  named  districts.  Tlie 
California  Air  Resources  Board 
submitted  these  four  revisions  to  EPA  on 
April  5, 1991,  May  31?'1991,  and  January 
28, 1992.  The  revisions  concern  cutback 
asphalt  rules  which  control  the 
emissions  of  volatile  organic  compoimds 
(VOCs)  from  cutback  asphalt 
manufacture  and  use.  EPA  has 
evaluated  the  revisions  and  is  approving 
them  under  section  110(k)(3]  as  meeting 
the  requirements  of  Section  110  (a)  and 
Part  D  of  the  Clean  Air  Act,  as  amended 
in  1990  (CAA  or  the  Act). 

DATES:  This  action  will  be  effective 
August  24, 1992  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Reg^ter. 

ADDRESSES:  Comments  may  be  mailed 
to:  Esther  Hill,  Northern  California, 
Nevada,  and  Hawaii  Rulemaking 
Section  (A-5-4),  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne 
Street,  San  Fr£mcisco,  CA  94105. 
Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1219  “K”  Street. 
Sacramento,  CA  95814. 


Kem  County  Air  Pollution  Control 
District.  2700  "M"  Street,  suite  275, 
Bakersfield,  CA  93301. 

Placer  County  Air  Pollution  Control 
District,  11464  "B"  Avenue,  Auburn, 

CA  95603. 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive.  San 
Diego.  CA  92123-1095. 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1745  West  Shaw, 
suite  104,  Fresno,  CA  93711. 

Public  Information  Reference  Unit,  EPA 
Library,  401  “M”  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 
Julie  A.  Rose,  Northern  California, 
Nevada,  and  Hawaii  Rulemaking 
Section  (A-5-4),  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  415- 
744-1184,  FAX:  415-744-1076. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  March  3, 1978,  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  1977  Clean  Air  Act 
(1977  Act  or  pre-amended  Act),  that 
included  San  Diego  County  Air  Pollution 
Control  District  (APCD)  and  the 
following  eight  APCDs:  Fresno  County 
APCD,  Kem  County  APCD  *,  Kings 
County  APCD,  Madera  County  APCD, 
Merced  County  APCD,  San  Joaquin 
County  APCD,  Stanislaus  County  APCD, 
and  Tulare  County  APCD.  43  FR  8964, 40 
CFR  81.305.  On  September  12, 1979.  EPA 
promulgated  an  additional  list  of  ozone 
nonattainment  areas  under  the 
provisions  of  the  1977  Act  that  included 
the  Placer  County  APCD.  44  FR  53081, 
81.305.  Because  these  areas  were  unable 
to  meet  the  statutory  attainment  date  of 
December  31, 1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31. 1987.‘ 
40  CFR  52.238.  On  May  26, 1988,  EPA 
notified  the  Governor  of  California  that 
the  above  districts’  portions  of  the 
California  State  Implementation  I^an 
(SIP)  were  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 


'  At  that  time,  Kem  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin 
and  the  Southeast  Desert  Air  Basin.  The  San 
Joaquin  Valley  Air  Basin  portion  of  Kem  County 
was  designated  as  nonattainment,  and  the 
Southeast  Desert  Air  Basin  portion  of  Kem  County 
was  designated  as  unclassified.  See  40  CFR  S1.305 
(1991|. 

*  This  extension  was  not  requested  for  Kem 
County.  Thus.  Kem  County's  attainment  date 
remained  December  31, 1982. 


Air  Amendments  of  1990  were  enacted 
(Pub.  L  101-549, 104  Stat.  2399,  codified 
at  42  U.S.C.  Sections  7401-7671q).  In 
amended  Section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  and 
established  a  deadline  of  May  15, 1991, 
for  states  to  submit  corrections  of  those 
deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which  includes 
all  of  the  above  eight  counties  except  for 
the  Southeast  Desert  Air  Basin  portion 
of  Kem  County.  Thus,  Kem  County  Air 
Pollution  Control  District  (KCAPCD)  still 
exists,  but  only  has  authority  over  the 
Southeast  Desert  Air  Basin  portion  of 
Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  marginal  or  above  and 
requires  such  areas  to  adopt  and  correct 
RACT  mles  pursuant  to  pre-amendment 
Section  172(b)  as  interpreted  in  pre¬ 
amendment  guidance.^  The  San  Joaquin 
Valley  Air  Basin  (now  collectively 
known  as  the  SJVUAPCD)  and  the 
Placer  County  APCD  are  classified  as 
serious  and  the  San  Diego  County  APCD 
is  classified  as  severe;  therefore,  these 
areas  are  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.*  KCAPCD  was  subject  to 
EPA’s  SIP-Call,  but  was  not  subject  to 
the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline.* 


’  Among  other  things,  the  1977  Act  guidunce 
consists  of  those  portions  of  the  proposed  Post-19B7 
ozone  and  carbon  monoxide  policy  that  concern 
RACT.  52  FR  45044  (November  24. 1987);  “Issues 
Relating  to  VOC  Regulation  Outpoints.  Deficiencies, 
and  Deviations.  Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register  Notice”  (Blue 
Book)  (Notice  of  Availability  was  published  in  the 
Federal  Register  on  May  25. 1988);  and  the  existing 
control  technique  guidelines  (CTGs). 

*  The  San  Joaquin  Valley  Air  Basin.  San  Diego 
County  APCD.  and  the  Placer  County  APCD 
retain^  their  designation  and  were  classified  by 
operation  of  law  pursuant  to  Section  107(d)  and 
Section  181(a)  on  November  15. 199a  See  56  FR 
56694  (November  6. 1991). 

*  KCAPCD  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  IS.  1991  deadline  because 
the  Southeast  Desert  Air  Basin  portion  of  Kem 
County  was  not  a  pre-enactment  nonattainment 
area,  and  thus,  was  not  automatically  designated 
nonattainment  on  the  November  IS.  1990.  (See 
section  107(d)).  However,  the  KCAPCD  is  still 
subject  to  the  requirements  of  EPA's  SiP-Call 
because  the  SlP-Call  included  ail  of  Kem  County. 
The  substantive  requirements  of  the  SIP-Call  are 
the  same  as  those  of  the  statutory  RACT  fix-up 
requirement 
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On  April  5, 1991,  May  30, 1991,  and 
January  28, 1992  the  State  of  California 
submitted  many  revised  RACT  rules  for 
incorporation  into  its  SIP  in  order  to 
comply  with  the  SIP-Call  and  section 
182(a)(2)(A).  This  notice  addresses 
EPA’s  direct  final  action  on  the 
following  four  cutback  asphalt  rules: 
Submittal  Date:  April  5, 1991 
Placer  Coimty  APCD — Rule  217, 

Cutback  &  Emulsified  Asphalt  Paving 
Material 

Adoption  Date:  September  25, 1990 
Submittal  Date:  May  30, 1991 
Kem  County  APCD — ^Rule  410.5, 

Cutback,  Slow  Cure,  &  Emulsified 
Asphalt,  Paving  &  Maintenance 
Operations 

Adoption  Date:  May  6, 1991 
San  Diego  County  APCD — Rule  67.7, 
Cutback  &  EmulsiHed  Asphalts 
Adoption  Date:  May  21, 1991 
Submittal  Date:  January  28, 1992 
San  Joaquin  Valley  UniHed  APCD — Rule 
463.1,  Cutback,  Slow  Cure,  and 
Emulsified  Asphalt  Paving  & 
Maintenance  Operations 
Adoption  Date:  September  19, 1991 
The  above  listed  rules  submitted  on 
April  5, 1991,  May  30, 1991,  and  January 

28. 1992  were  foimd  to  be  complete 
pursuant  to  EPA's  completeness  criteria 
set  forth  in  40  CFR  part  51,  appiendix  V  * 
on  May  21, 1991,  July  10, 1991,  and  April 

3. 1992  respectively.  These  rules  control 
the  emissions  of  VOC  to  the  atmosphere 
from  the  manufacture  and  application  of 
cutback  asphalt  used  for  construction 
and  maintenance  of  parking  lots, 
driveways,  streets,  and  highways. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  originally  adopted  as  part  of 
the  APCDs’  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  have  been 
revised  to  achieve  further  emissions 
reductions  in  response  to  the  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirements.  The  following  is  EPA’s 
evaluation  and  hnal  action  for  the 
subject  rules: 

EPA  Evaluation 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  in  title  40  of  the  Code  of  Federal 
Regulations,  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements. 


*  EPA  has  since  amended  the  completeness 
criteria  pursuant  to  section  tl0(k)(l)(A)  of  the 
amended  Act.  See  56  FR  42216  (August  26. 1991). 


which  forms  the  basis  for  today’s 
actions,  appears  in  the  various  EPA 
policy  guidance  documents  listed  in 
footnote  3.  Among  those  provisions  is 
the  requirement  that  a  VOC  rule  must,  at 
a  minimum,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  major 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  1977  Act. 

For  the  purpose  of  assisting  states  and 
locals  in  developing  RACT  rules,  EPA 
prepared  a  series  of  Control  Technique 
Guideline  (CTG)  documents.  The  CTGs 
are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT  for 
speciHc  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A). 

The  CTG  applicable  to  the  cutback 
asphalt  rules  being  acted  on  today  is 
entitled,  “Control  of  Volatile  Organic 
Compounds  from  Use  of  Cutback 
Asphalt”,  EPA  document  No.  EPA-450/ 
2-77-037,  December  1977.  Further 
interpretations  of  EPA  policy 
requirements  are  also  found  in  the  Blue 
Book.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

EPA  has  evaluated  the  submitted 
rules  for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  all  of  the  deficiencies  previously 
identified  by  EPA.  Furthermore,  all  of 
the  rules  will  achieve  greater 
enforceability  through  the  inclusion  of 
test  methods  and  recordkeeping 
requirements. 

A  brief  description  of  each  rule 
change  is  provided  below.  The  following 
rules  have  been  evaluated  against  the 
existing  federally  enforceable  SIP  as 
well  as  current  EPA  policy. 

Kem  County  APCD  Rule  410.5  has 
been  amended  by  adding  definitions 
which  clarify  the  meaning  of  certain 
terms  used  in  the  rule.  Test  methods 
have  been  added  which  aid  in  the 
enforcement  of  the  rule.  Recordkeeping 
requirements  have  also  been  added 
which  require  that  manufacturers  and 
users  of  cutback  asphalt  keep  records  on 
the  amoimts  and  types  of  asphalt  used. 
Recordkeeping  requirements  assist  in 
the  enforcement  of  the  rule.  Past 
compliance  dates  have  been  removed 
and  a  previously  uncontrolled  source  is 
now  controlled. 

Placer  County  APCD  Rule  217  has 
been  amended  by  adding  definitions  for 
new  terms  used  in  the  rule  and  deleting 


old  definitions  for  terms  that  are  no 
longer  used  in  the  rule.  Test  methods 
have  been  added.  Past  compliance  dates 
and  one  exemption  have  been  deleted. 
Recordkeeping  requirements  have  also 
been  added  which  require  that 
manufacturers  and  users  of  cutback 
asphalt  keep  records  on  the  amounts 
and  types  produced  and  used.  In 
addition  to  these  recordkeeping 
requirements,  this  rule  states  that  the 
requirements  of  Rule  410,  Recordkeeping 
for  Volatile  Organic  Compound 
Emissions,  must  also  be  met.  Rule  410  is 
being  acted  on  in  a  separate  Federal 
Register  notice. 

San  Diego  County  APCD  Rule  67.7  has 
been  revised  by  adding  new  definitions 
to  add  clarity  to  the  rule.  New 
requirements  have  been  added  for  those 
sources  that  ship  the  cutback  asphalt  to 
be  used  in  locations  outside  of  the 
County.  Recordkeeping  requirements  for 
sellers,  users,  and  applicators  of  cutback 
asphalt  have  been  added.  Test  methods 
have  been  added  which  increase  the 
enforceability  of  the  rule. 

San  Joaquin  Valley  Unified  APCD 
Rule  463.1  is  a  new  i^e  which 
encompasses  the  requirements  of  the 
previous  eight  separate  rules  in  effect  in 
the  eight  air  pollution  control  districts. 
'This  new  rule  is  more  stringent  than  the 
previous  rules  in  that  it  contains 
recordkeeping  requirements  for 
manufacturers  and  users.  Additional 
test  methods  have  been  added  to 
measure  the  VOC  content  of  the  cutback 
asphalt.  New  definitions  have  been 
included  in  the  rule  which  give  it  greater 
clarity. 

EPA  Action 

EPA  has  evaluated  the  submitted 
rules  listed  above  and  has  determined 
that  they  are  consistent  with  the  CAA, 
EPA  relations,  and  EPA  policy. 
Therefore,  EPA  is  approving  the 
submitted  rules  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  part  D  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements.. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  that  as  a  noncontroversial 
amendment  action  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  August  24, 19921,  imless,  within 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  /  Rules  and  Regulations 


30  days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  notice 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
ffnal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  24, 
1992. 

Regulatory  Process 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

(see  46  FR  8709.) 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  table  3 
SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  table  2  and  table  3 
SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  24, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Hydrocarbons,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  3, 1992. 

David  P.  Howekamp, 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  subpart  F,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(183)(i)(C), 
(c)(185)(i)(A)(2),  (c)(185)(i)(B)(2),  and 
(c)(187)  to  read  as  follows: 

S  52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(183)*  *  * 

(i)  *  *  * 

(C)  Placer  County  Air  Pollution 
Control  District. 

(1)  Amended  Rule  217,  adopted  on 
September  25, 1990. 

***** 

(185)*  *  * 


(2)  Rule  410.5,  adopted  on  May  6, 1991. 
(B)  *  *  * 

((2)  Rule  67.7,  adopted  on  May  21, 
1991. 

***** 

(187)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  January  28, 1992,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  463.1,  adopted  on  September 
19, 1991. 

[FR  Doc.  92-14681  Filed  6-23-92;  8:45  am] 
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40  CFR  Part  52 

[C010-1-5483;  FRL-4126-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Regulation  No.  1 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  rule  approves  a  revision 
to  the  Colorado  State  Implementation 
Plan  (SIP),  which  was  submitted  by  the 
Governor  of  Colorado  on  November  17, 

1988.  The  revision  was  made  to 
Colorado  Regulation  No.  1  to  exempt  the 
static  firing  of  Pershing  missiles  from 
opacity  limitations.  The  destruction  of 
the  Pershing  missiles  was  required  by 
the  Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  between  the  United  States 
and  the  Soviet  Union.  Revisions  to  the 
Common  Provisions  Regulation, 
Regulations  No.  3,  No.  11,  and  No.  13 
were  also  submitted  on  November  17, 
1988.  These  revisions  are  addressed  in 
other  Federal  Register  rules. 


EPA  originally  published  a  direct  final 
approval  of  this  revision  on  May  11, 

1989.  However,  EPA  received  notice  that 
adverse  comments  would  be  submitted 
pursyant  to  the  rulemaking,  and 
therefore  withdrew  the  direct  final 
action  on  July  11, 1989.  On  October  23, 

1990,  EPA  published  a  notice  of 
proposed  rulemaking  to  approve  the 
revisions  to  Regulation  No.  1.  No 
comments  were  received  pursuant  to  the 
proposed  approval.  EPA  is  therefore 
proceeding  with  its  final  approval  of  the 
revision  of  Colorado  Regulation  No.  1. 
EFFECTIVE  DATE:  This  approval  will  be 
effective  on  July  24, 1992. 

ADDRESSES:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  following 
offices: 

Environmental  Protection  Agency, 

Region  VIII,  Air  Programs  Branch,  999 
18th  Street — Suite  500,  Denver, 
Colorado  80202-2405. 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 
Waterside  Mall,  401  M  Street, 
Washington,  DC  20460. 

Colorado  Department  of  Health,  Air 
Pollution  Control  Division,  Ptarmigan 
Place,  North  Cherry  Creek  Drive  & 
Colorado  Blvd.,  Denver,  Colorado 
80209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  Air  Programs  Branch, 
Environmental  Protection  Agency, 

Region  VIII,  999 18th  Street — Suite  500, 
Denver,  Colorado  80202-2405,  (303)  293- 
1765,  (FTS)  330-1765. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  December  8, 1987,  the  United 
States  and  the  Soviet  Union  signed  the 
INF  Treaty  to  eliminate  intermediate- 
range  and  shorter-range  Pershing  missile 
systems.  The  INF  Treaty  provided  for 
specific  methods,  procedures,  and 
timeframes  for  destroying  the  missiles. 

The  Department  of  the  Army 
completed  an  Environmental 
Assessment  (EA)  in  February,  1988, 
pursuant  to  the  provisions  of  The 
National  Environmental  Policy  Act 
(NEPA),  on  the  potential  environmental 
effects  of  eliminating  the  Pershing 
missiles.  The  EA  was  submitted  to  the 
United  States  Senate  for  review  during 
the  treaty  ratification  process.  The  EA 
discussed  the  destruction  methods  of 
static  firing  and  open  bimiing  at  four 
potential  sites  in  ffie  states  of  Texas, 
Colorado,  and  Utah.  The  EA  concluded 
with  a  finding  of  “no  significant  impact," 
but  also  identified  the  need  for  the 
issuance  of  environmental  permits  for 
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the  destruction  of  the  Pershing  missiles. 
The  Army  applied  for  permits  in  each  of 
the  identified  states,  llie  Pueblo  Army 
Depot  Activity  was  the  Colorado  site 
evaluated  in  the  EA  for  the  elimination 
of  the  Pershing  missiles. 

To  ensure  compliance  with  the 
mandates  of  the  INF  treaty,  and  the 
Federal  and  State  environmental 
regulations,  the  Army  consulted  with  the 
Office  of  the  Governor,  the  Colorado 
Department  of  Health,  and  the  EPA. 
During  meetings  of  April  6-7, 1988  with 
the  Colorado  Department  of  Health,  the 
Army  was  advised  to  submit  a 
rulemaking  petition  to  exempt  the  static 
firing  of  Pershing  missiles  fit)m  the  State 
opacity  limit  in  Regulation  No.  1.  The 
Army  was  instructed  to  use  the 
following  reasoning  when  submitting 
this  rulemaking  petition:  “Air  emissions 
fit}m  the  static  firing  of  Pershing  rocket 
motors  are  emitted  directly  into  the 
ambient  air  and  therefore  cannot  be 
mitigated.** 

In  an  April  15, 1988  letter,  and  before 
the  Colorado  Air  Quality  Control 
Commission  (AQCC)  on  April  21, 1988, 
the  Department  of  the  Army  petitioned 
for  an  amendment  to  Regulation  No.  1, 
Section  II.A.,  *‘Smoke  and  Opacity.**  The 
Army  petitioned  for  the  addition  of  a 
new  section  of  Regulation  No.  1,  Section 
1LA.9.,  which  would  exempt  emissions 
from  the  static  firing  of  Pershing  missiles 
at  Pueblo  Army  Depot  Activity  for  a 
period  not  to  exceed  36  months  from  the 
first  day  of  missile  destruction,  unless 
otherwise  mandated  by  amendments  to 
the  INF  treaty  or  the  State  emission 
permit. 

On  May  31, 1988,  a  test  firing  of  a 
Pershing  missile  was  completed.  A  State 
opacity  inspector  determined  the 
opacity  to  be  100%,  obviously  greater . 
than  the  20%  opacity  standard  in 
Regulation  No.  1.  Thus,  in  order  for  the 
Pershing  missiles  to  be  destroyed,  an 
exemption  from  Regulation  No.  1  was 
required.  In  addition,  a  permit  was 
required  to  be  issued  under  Colorado 
Regulation  No.  3  prior  to  commencement 
of  the  firing  of  the  Pershing  missiles. 

n.  Public  Hearing  and  Adoption  of 
Exemption 

On  July  21, 1988  and  September  15, 
1988,  Ae  Colorado  AQCC  held  public 
hearings  on  the  adoption  of  the 
exemption  fi^m  the  opacity  standard  in 
Regulation  No.  1.  Several  parties 
commented  that  the  Department  of  the 
Army  did  not  fully  evaluate  all  of  the 
disposal  options  available  for 
destruction  of  the  Pershing  missiles  and, 
subsequently,  did  not  arrive  at  the  least 
environmentally  damaging  method.  The 
Army  replied  that  the  missile 
destruction  methods  were  clearly 


specified  in  the  INF  treaty,  and  that  any 
other  methods  of  destruction  would 
have  to  be  negotiated  with  the  Soviet 
Union.  The  Army  did,  however,  commit 
to  evaluating  alternative  methods  of 
destruction  for  future  reductions  of 
Pershing  missiles. 

Several  parties  were  also  concerned 
with  the  health  effects  associated  with 
the  pollutants  emitted  from  the  static 
firing  of  the  Pershing  missiles.  In  order 
to  protect  against  adverse  health  effects, 
the  Colorado  Air  Pollution  Control 
Division  required  the  Army  to  conduct 
air  monitoring  for  all  potentially 
dangerous  pollutants  and  prohibited  any 
air  pollutant  from  being  emitted  in 
dangerous  quantities.  These 
requirements  were  included  both  in  the 
Regulation  No.  1  exemption  and  in  the 
emission  permit  issued  to  the  Pueblo 
Army  Depot  Activity. 

On  September  15, 1988,  the  Colorado 
AQCC  adopted  the  revision  to 
Regulation  No.  1  to  exempt  the  static 
firing  of  Pershing  missiles  fitim  the 
opacity  limitations. 

On  November  3, 1988,  the  State  issued 
an  emission  permit  to  the  Pueblo  Army 
Depot  Activity  for  the  static  firing  of  the 
Pershing  missiles.  The  permit  contained 
the  following  requirements:  (1)  the 
emissions  of  any  air  pollutant  regulated 
under  the  Federal  Clean  Air  Act  were 
not  allowed  to  exceed  250  tons  per  year, 
(2)  the  firing  of  the  missiles  was  allowed 
only  imder  specific  meteorological 
conditions;  (3)  the  Army  was  to  conduct 
an  air  monitoring  program  consistent 
with  conditions  specified  in  the  permit; 
and  (4)  the  Army  was  required  to 
contact  the  State  if  any  of  the  monitored 
values  exceeded  the  pollutant  threshold 
limits  specified  in  the  permit.  EPA  was 
involved  in  the  review  and  approval  of 
the  permit,  and  concluded  that  the 
conditions  in  the  permit  provided  for 
adequate  protection  against  violations 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  against 
adverse  health  effects. 

III.  State  Submittal 

On  November  17, 1988,  the  State 
submitted  the  revision  to  Regulation  No. 
1  to  EPA  for  approval  in  the  SIP.  The 
State  adopted  Action  IIA.9.  in 
Regulation  No.  1  in  order  to  exempt  the 
static  firing  of  intermediate-range  and 
shorter-range  Pershing  missiles  from  the 
opacity  standard  contained  in 
Regulation  No.  1,  as  long  as  such  static 
firing  would  not  result  in  emissions  in 
excess  of  250  tons  per  year,  adequate 
monitoring  was  conducted,  and  air 
pollutants  were  not  emitted  in 
dangerous  quantities. 

The  opacity  standard  found  in 
Regulation  No.  1  was  primarily  designed 


to  ensure  that  standard  smokestack-type 
sources  of  air  pollution  are  properly  and 
e^ectively  controlled.  However,  in  the 
case  of  the  static  firing  of  Pershing 
missiles,  no  pollution  control  equipment 
could  be  applied  to  the  source  of 
emissions.  The  State  was  not  relying  on 
the  application  of  emission  control 
systems  to  ensure  protection  of  the 
NAAQS  and  public  health  and  welfare. 
Instead,  the  State  was  relying  on 
Federally  enforceable  permit  conditions 
to  ensure  that  air  pollutants  were  not 
emitted  in  dangerous  quantities  and  that 
the  NAAQS  were  protected. 

After  review  of  the  SIP  submittal,  EPA 
determined  that  the  State  acted 
appropriately  and  proceeded  with 
approval  of  Uie  SIP  revision.  Believing 
that  it  was  a  non-controversial 
amendment  and  that  no  adverse 
comments  would  be  submitted,  EPA 
published  its  approval  in  a  direct  final 
rule  on  May  11, 1989  (54  FR  20389). 
However,  prior  to  the  effective  date  of 
the  rulemaking,  EPA  received  notice 
from  four  parties  that  adverse  comments 
would  be  submitted.  EPA  subsequently 
withdrew  the  final  rule  on  July  11, 1989 
(54  FR  29310)  and  published  a  proposal 
to  approve  the  regulation  revision  on 
October  23. 1990  (55  FR  42731).  No 
comments  were  received  pursuant  to 
this  proposed  approval.  Therefore,  EPA 
is  proceeding  with  its  final  approval  of 
the  revision  to  Regulation  No.  1. 

Final  Action 

EPA  is  approving  the  revision  to 
Colorado  Regulation  No.  1,  which 
exempts  the  destruction  of  missiles 
under  the  INF  treaty  from  meeting  the 
opacity  standard  of  Regulation  No.  1. 
While  opacity  requirements  are 
generally  appropriate  for  determining 
compliance  for  both  stack  and  fugitive 
emissions,  the  State  is  not,  in  this  case, 
relying  on  the  application  of  emission 
control  systems  for  which  opacity  is  an 
indicator  of  proper  operation.  Instead, 
the  State  is  relying  on  Federally 
enforceable  permit  conditions  to  ensure 
that  air  pollutants  are  not  emitted  in 
dangerous  quantities  and  to  ensure 
protection  against  NAAQS  violations. 
Therefore,  the  opacity  standard  in 
Regulation  No.  1  is  not  necessary  for  the 
enforcement  of  the  permit  issued  to  the 
Pueblo  Army  Depot  Activity  for  the 
static  firing  of  Pershing  missiles. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
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factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  tmder  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1969  (54  FR  2214-2225).  On 
January  6, 1969,  the  Office  of 
Management  and  Budget  (()MB]  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222] 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  niles  on  EPA's  request. 

Under  section  307(b)(l]  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  24, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).] 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  17, 1992. 

Jade  W.  McCraw, 

Acting  Regional  Administrator. 

40  CFR  part  52,  subpart  G  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(56]  to  read  as 
follows: 


§  52.320  Identification  of  plan. 

*  *  «  *  « 

(c)  *  *  * 

(56)  On  November  17, 1966,  the 
Governor  submitted  an  amendment  to 
Colorado  Regulation  No.  1,  Section 
II.A.9.,  to  exempt  the  destruction  of 
Pershing  missiles  under  the 
Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  from  meeting  the  opacity 
limits. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  1,  Action  II.A.9.. 
adopted  September  15, 1966,  effective 
October  30, 1966. 

[FR  Doc.  92-14682  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  e560-50-M 


40  CFR  Part  52 

[MO  7-1-5278;  FRL-4145-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Maryland  State  Implementation  Plan; 
Definitions  of  True  Vapor  Pressure 
and  Vapor  Pressure 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAHY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 

This  revision  amends  the  Code  of 
Maryland  Regulations,  10.18.01.01,  V-1 
and  X-l,  the  definitions  of  true  vapor 
pressure  and  vapor  pressure  (now 
recodified  as  COMAR  26.11.01.01  Z.  and 
CC.),  making  them  enforceable  and 
consistent  with  EPA's  definitions.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990. 

EFFECTIVE  DATE:  This  action  will 
become  effective  August  24, 1992,  unless 
notice  is  received  within  30  days  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  ni,  841  Chestnut  Building, 


Philadelphia,  PA  19107;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mark  Malenfant,  (215)  597-8239. 
SUPPLEMENTARY  INFORMATION:  On  June 
30, 1987,  the  State  of  Maryland 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  amending  two 
definitions  imder  COMAR  10.18.01.01 
(now  COMAR  26.11.01.01):  V-1.  (now  Z.) 
‘Trust  vapor  pressure"  and  X-l.  (now 
CC.)  “Vapor  pressure.”  These 
definitions  were  submitted  as  part  of  a 
larger  submittal  of  SIP  revision  requests. 
On  August  4, 1987  and  on  April  9, 1990, 
Maryland  withdrew  all  other  portions  of 
the  June  30, 1987  submittal  except  for 
those  pertaining  to  automotive  and  light- 
duty  track  surface  coating  regulations 
(COMAR  10.18.21.13]  and  the  definitions 
of  true  vapor  pressure  and  vapor 
pressure.  The  automotive  and  light-duty 
track  surface  coating  regulations 
(COMAR  10.18.21.13)  were  the  subject  of 
another  rulemaking  action  published  on 
April  6, 1990  (55  FR  12823).  Therefore, 
this  notice  will  only  address  the 
approval  of  the  definitions  of  true  vapor 
pressure  and  vapor  pressure. 

Summary  of  the  SIP  Revisions 

The  definition  of  true  vapor  pressure 
in  the  Maryland  SIP  is  being  amended  to 
read:  ‘True  vapor  pressure  (TVP)  means 
the  vapor  pressure  of  a  material  at 
storage  temperature,  where  storage 
temperature  is  the  maximum  monthly 
average  temperature  of  the  material  or 
77  ’  F  (25  ’  C),  whichever  is  the  highest" 
The  definition  of  vapor  pressure  in  the 
Maryland  SIP  is  being  amended  to  read: 
"Vapor  pressure  means  the  total 
equilibrium  partial  pressure  or  pressures 
for  any  given  chemical  or  mixture  at  a 
given  temperature."  These  definitions 
are  being  amended  to  clarify  the 
applicability  of  certain  VOC  regulations. 
Certain  VOC  regulations  such  as  those 
'  pertaining  to  gasoline  marketing  and 
gasoline  or  VOC  storage  are  applicable 
only  to  sources  which  involve 
compounds  with" vapor  pressures  or  true 
vapor  pressures  above  a  certain  value. 
These  definitions  clearly  establish  the 
threshold  for  such  applicability 
determinations  and  thereby  make  the 
regulations  more  enforceable.  Since 
these  definitions  are  contained  in  this 
notice  and  there  are  no  additional 
technical  issues  associated  with  these 
definitions,  a  technical  support 
document  was  not  prepared 


Federal  Register  /  Vol.  57.  No.  122  /  .Wedne^ay,  June  24,  1992  /  Rules  and  Regulations 


I 


EPA  is  approving  these  SEP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  Hnal  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  (60  days  from 
today). 

FINAL  ACTION:  EPA  is  approving 
COMAR  26.11.01.01  Z.  and  CC.,  the 
definitions  of  true  vapor  pressure  and 
vapor  pressiu'e,  as  part  of  the  Maryland 
SIP.  These  definitions  are  consistent 
with  the  Clean  Air  Act  and  EPA 
guidance. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action,  pertaining  to  the  approval 
of  the  defmitions  of  true  vapor  pressure 
and  vapor  pressure  for  the  Maryland 
SIP.  has  been  classified  as  a  Table  3 
action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19. 1989  (54 
FR  2214-2225).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for 
Table  2  and  3  SIP  revisions.  The  Office 
of  Management  and  Budget  has  agreed 
to  continue  the  temporary  waiver  imtil 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 


Air  Act.  42  U.S.C.  7607(b)(1),  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
August  24, 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  Hnal  rule  does  not  affect  the  Hnality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  to  enforce  its  requirements. 
(See  42  U.S.C.  7607(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  May  22, 1992. 

Edwin  B.  Erickson, 

Regional  Administrotor,  Region  Ill. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows. 

PART  52  [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  74m-7671q. 

Subpaii  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§  52.1070  Identification  of  plan. 
***** 

(c)  *  *  * 

(89)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment  on  June  30, 1987. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maryland 
Department  of  Environment  dated  June 
30, 1987  submitting  a  revision  to  the 
Maryland  State  Implementation  Plan 
pertaining  to  the  definitions  of  true 
vapor  pressure  and  vapor  pressure. 

(B)  Maryland  Register  Volume  13, 
page  2048;  COMAR 

10.18.01  .OlDefinitions  V-1.  and  X-1 
(Now  recodified  as  COMAR  26.11.01.01 
Z.  and  CC.). 

[FR  Doc.  92-14683  Filed  6-23-92;  8:45  am] 
BltXINQ  CODE  6560-S0-M 


40  CFR  Part  52 

[TX  4097;  FRL  4137-*] 

Approval  and  Promulgation  of 
Implementation  Plan  State  of  Texas 
Prevention  of  Significant  Deterioration 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  Final  Rule  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  that  includes 
amendments  to  the  Texas  Air  Control 
Board  (TACB)  Regulation  VI,  General 
Rules,  a  Supplement,  and  commitment 
letters,  all  related  to  the  Prevention  of 
Significant  Deterioration  (PSD)  program. 
This  approval  enables  the  State  of 
Texas  to  issue  and  enforce  PSD  permits 
directly  in  most  areas  of  the  State 
without  final  issuance  of  those  PSD 
permits  by  the  EPA.  The  proposed 
approval  notice  was  published  in  the 
Federal  Register  on  December  22, 1989. 
The  EPA  has  reviewed  and  considered 
the  public  comments  it  has  received  in 
taking  final  action  to  approve  this  SIP 
revision;  responses  to  significant 
comments  are  presented  in  this  notice. 

The  Texas  PSD  SIP  revision  does  not 
apply  to  sources  located  or  wanting  to 
locate  on  Indian  lands.  Neither  is  it 
applicable  to  new  major  sources  or 
major  modifications  to  existing 
stationary  sources  for  which 
applicability  determinations  would  be 
affected  by  dockside  emissions  from 
vessels.  This  PSD  SIP  revision  has  been 
approved  imder  the  statutory 
requirements  of  Sections  110  and  160 
through  169  of  the  Clean  Air  Act  (the 
Act). 

As  a  result  of  today's  final  action,  the 
TACB  will  have  direct  authority  on  the 
effective  date  of  this  rule,  to  issue  and 
enforce  the  PSD  permits  in  most  areas  of 
Texas,  with  the  limitations  described  in 
this  rule.  The  PSD  delegation  agreement 
of  April  23, 1981,  additional  authority 
dated  December  28, 1982,  and  addendum 
dated  August  21, 1988,  shall  remain  in 
effect  for  major  new  sources  and  major 
modifications  to  existing  sources  for 
which  applicability  determinations 
would  be  affected  by  dockside 
emissions  from  vessels.  Under  this 
agreement,  the  TACB  has 
administrative,  technical  review,  and 
public  participation  authority  for  PSD 
permit  applications  associated  with 
dockside  vessel  emissions,  and  the  EPA 
has  final  permit  approval  and 
enforcement  authority  regarding  such 
sources  including  oversi^t  of  PSD 
applicability  determinations  regarding 
such  sources.  All  of  the  inquiries. 
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requests,  and  PSD  applications  related 
to  emissions  from  docked  vessels  should 
be  directed  initially  to  the  TACB  at  the 
address  given  in  this  notice.  Further 
rationale  for  this  final  approval  action  is 
contained  in  the  notice  of  proposed 
rulemaking  and  this  Hnal  action,  and  is 
further  explained  in  detail  in  the 
Technical  Support  Document. 

EFFECTIVE  DATE:  This  action  become 
effective  on  July  24. 1992, 

ADDRESSES:  Copies  of  the  State’s 
submittal  and  ^A’s  Technical  Support 
Document  along  with  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  ofHce  at  least  twenty-four 
hours  before  the  visiting  day. 

Chief,  Planning  Section  (6T-AP).  Air 
Programs  Branch,  Air,  Pesticides,  and 
Toxics  Division,  Environmental 
Protection  Agency,  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202, 
Telephone:  (214)  655-7214,  or. 

Texas  Air  Control  Board,  Planning  and 
Development.  12124  Park  35  Cii^e, 
Austin,  Texas  78753,  Telephone:  (512) 
908-1000. 

In  addition,  all  requests,  reports, 
applications,  and  any  other 
communications  relating  to  PSD  permits 
for  the  affected  facilities  in  Texas,  in 
areas  outside  of  Indian  lands,  should  be 
sent  directly  to  the  Texas  Air  Control 
Board,  12124  Park  35  Circle,  Austin, 
Texas  76753.  Sources  located  on 
Federally-designated  Indian  lands  in  the 
State  of  Texas  should  submit  the 
information  specified  above  to  the  Chief, 
Region  6  Air  Ih'ograms  Branch,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  |.  Behnam,  P.  E.;  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  telephone  (214) 
655-7214. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  10, 1980,  the  State  of 
Texas  requested  delegation  of  the 
technical  and  administrative  review  and 
public  participation  portions  of  the 
Federal  PSD  program.  Pursuant  to  40 
CFR  52.21(u),  the  PSD  partial  delegation 
of  authority  was  granted  on  April  23, 
1961,  subject  to  certain  conditions.  On 
December  28, 1982,  additional  authority 
was  granted  to  the  State  to  conduct 
compliance  inspections  and  to  review 
compliance  test  reports  for  PSD  sources. 
See  48  FR  6023  (February  9, 1983).  Texas 


has  also  been  delegated  partial 
authority  for  the  Visibility  Protection 
New  Source  Review  (NSR)  program 
under  the  Federal  PSD  program  within 
40  CFR  52.21(p),  which  was  revised  to 
incorporate  the  visibility  protection  SNR 
requirements  of  40  CFR  51.307  on  July 
12. 1985.  See  51  FR  40072  (November  4. 
1986). 

On  December  11, 1985,  October  26, 

1987,  February  18, 1988,  and  September 
29, 1988,  the  Governor  of  Texas 
submitted  PSD  SIP  revisions  to  EPA  for 
approval.  The  October  26, 1987, 
submittal  also  included  revisions  to 
meet  the  requirements  of  the  stack 
height  regulation  under  the  Act  (40  CFR 
51.100).  The  TACB  stack  height 
regulation.  Regulation  VI,  Section 
116.3(a)(14),  has  been  reviewed  and 
approved  by  the  EPA  and  published 
imder  a  separate  action.  See  53  FR  47189 
(November  22, 1988). 

The  State’s  Regulation  VI  requires 
review  and  control  of  air  pollution  fi*om 
new  facility  construction  and 
modification  and  allows  the  TACB  to  . 
issue  permits  for  stationary  sources 
subject  to  this  regulation.  Section 
116.3(a)(13)  of  the  TACB  Regulation  VI 
incorporates  by  reference  the  Federal 
PSD  regulations  (40  CFR  52.21)  as  they 
existed  on  August  1, 1987,  which  include 
revisions  associated  with  the  July  1, 

1987,  promulgation  of  revised  National 
Ambient  Air  Quality  Standards  for 
particulate  matter  (52  FR  24872)  and  the 
visibility  NSR  requirements  noted 
above.  The  State  explicitly  excluded 
several  sections  of  the  Federal  PSD 
regulation  not  necessary  for  approval  of 
the  Texas  program.  The  reasons  for 
these  exclusions  were  discussed  in  the 
proposed  approval  notice  of  December 
22. 1989  (54  FR  52823).  Other 
requirements  necessary  for  an 
approvable  PSD  SIP  revision,  such  as 
enforcement  by  Texas  of  EPA-issued 
PSD  permits,  were  adopted  by  the  TACB 
in  its  General  Rules.  Also,  the  public 
participation  requirements  of  the 
Federal  PSD  regulations  are  met  by  the 
existing  SlP-approved  section  116.10  of 
Regulation  VI  and  the  PSD  Supplement 
as  adopted  by  the  TACB  on  July  17, 

1987. 

In  developing  its  PSD  SEP,  the  TACB 
conducted  a  complete  public 
participation  program  pursuant  to  40 
CFR  51.102,  and  Ae  final  revisions  were 
adopted  by  the  Board  on  July  28. 1985, 
July  17, 1967,  December  18, 1987,  and 
July  15, 1988.  In  today’s  final  action,  it 
should  be  noted  that  EPA  is  not  taking 
action  on  the  following  amendments:  (1) 
Amendments  to  Sections  116.1, 116.2, 
and  116.10  of  Regulation  VI  as  adopted 
on  July  26, 1985  by  the  TACB  and 
submitted  by  the  Governor  on  December 


11, 1985;  (2)  amendments  to  section 
116.10  of  Regulation  VI  as  adopted  on 
July  17. 1987  by  the  TACB  and  submitted 
by  the  Governor  on  October  26, 1987;  (3) 
amendments  to  sections  116.5  and  116.10 
as  adopted  by  the  TACB  on  December 

18. 1987  and  submitted  by  the  Governor 
on  February  18, 1988;  and  (4) 
amendments  to  Sections  116.1  and 
116.10  as  adopted  by  the  TACB  on  July 

15. 1988  and  submitted  by  the  Governor 
on  September  29, 1988.  EPA  will  be 
taking  separate  action  on  the  above 
amendments  and  other  pending  SIP 
revisions  to  Regulation  VI  at  a  later 
date^ 

The  EPA  has  reviewed  and  evaluated 
the  PSD  SIP  submittals  based  on  the 
criteria  specified  in  the  Federal 
regulations  at  40  CFR  52.21,  40  CFR 
51.166,  and  the  Act.  The  EPA’s  review 
also  included  other  relevant  SIP- 
approved  TACB  regulations  and  the 
Texas  Clean  Air  Act.  A  discussion  of 
this  evaluation,  as  of  that  date,  is 
included  in  EPA’s  proposed  approval 
notice  of  December  22, 1989  (54  FR 
52823).  This  evaluation  has  continued 
through  the  public  notice  and  comment 
process. 

Public  Comments 

The  EPA  received  comments  from  the 
Texas  Utility  Service,  Texas  Chemical 
Council,  American  Paper  Institute, 
National  Forest  Products  Association. 
MacMillan  Bloedel,  Inc..  Champion 
International  Corporation,  Utility  Air 
Regulatory  Group,  International  Paper 
and  the  law  firm  of  Brown,  Maroney  and 
Oaks  Hartline,  on  behalf  of  a  variety  of 
Texas  industrial  and  manufacturing 
companies.  All  of  the  commenters 
supported  EPA’s  final  approval  of  the 
Texas  PSD  SIP.  The  commenters 
objected,  however,  to  certain  language 
in  the  preamble  of  the  proposed  notice. 

A  summary  of  the  significant  public 
comments  and  EPA’s  response  is 
narrated  below. 

Comment  1:  The  commenters 
expressed  concern  with  the  preamble 
language  in  the  proposal  notice, 
suggesting  that  final  approval  would 
require  that  the  State  follow  EPA’s 
current  and  future  interpretations  of  the 
Act’s  PSD  provisions  and  EPA 
regulations  as  well  as  EPA’s  operating 
policies  and  guidance.  The  commenter 
contended  that  such  a  condition  would 
be  unlawful,  unnecessary,  unreasonable, 
legally  untenable,  and  would  improperly 
limit  the  State’s  flexibility.  These 
commenters  argued  that  the  State  has 
primary  responsibility  for 
implementation  once  the  SIP  is 
approved  and  thus  the  State  should  be 
making  decisions,  not  EPA,  Also,  if  EPA 
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wants  to  condition  the  PSD  SIP  approval 
on  commitments  to  comply  with  any 
interpretations,  policies,  and  guidance 
issued  by  EPA,  EPA  must  reduce  those 
interpretations,  policies  and  guidance  to 
rules,  thereby  giving  the  public 
opportunity  to  review  and  comment 
before  EPA’s  final  decision.  If  TACB 
fails  to  adopt  any  of  these,  once  reduced 
to  a  rule,  EPA  can  issue  a  SIP  call 
pursuant  to  section  110(a](2)(H]. 

Response  1:  The  EPA  did  not  intend  to 
suggest  that  Texas  is  required  to  follow 
EPA’s  interpretations  and  guidance 
issued  under  the  Act  in  the  sense  that 
those  pronouncements  have 
independent  status  as  enforceable 
provisions  of  the  Texas  PSD  SIP,  such 
that  mere  failure  to  follow  such 
pronouncements,  standing  alone,  would 
constitute  a  violation  of  the  Act.  As 
clariHed  herein,  EPA’s  intent  is  merely 
to  place  the  State  and  the  public  on 
notice  of  EPA’s  longstanding  views  that 
the  Agency  must  continue  to  oversee  the 
State’s  implementation  of  the  PSD  SEP. 
'The  language  in  question  is  neither  a 
part  nor  a  condition  of  EPA’s  approval 
of  the  Texas  PSD  SIP,  and  it  has  no 
binding  effect  Rather  than  creating  new 
rights  or  obligations,  it  advises  the 
public  of  EPA’s  role  in  overseeing  the 
obligations  that  already  exist  by 
operation  of  the  applicable  statutory 
and  regulatory  provisions. 

The  issuance  of  PSD  permits  and 
other  actions  by  the  State  in  the 
administration  of  the  PSD  program  must 
conform  to  the  requirements  of  the  Act, 
applicable  EPA  regulations,  and  the  SIP. 
See  sections  167  and  113, 42  U.S.C.  7477 
and  7413  (EPA’s  enforcement  authority 
in  overseeing  State  implementation).  In 
making  judgments  as  to  what  constitutes 
compliance  with  the  Act  and  regulations 
issued  thereunder.  EPA  looks  to  (among 
other  sources)  its  policy  statements  and 
interpretive  ridings  in  effect  at  the  time 
of  EPA’s  action  regarding  those 
statutory  and  regulatory  requirements. 
EPA’s  approval  of  a  state  PSD  program 
or  some  portion  of  it  does  not  divest  the 
Agency  of  its  duty  to  continue  a 
vigorous  oversight  and  enforcement  role 
under  sections  167  and  113.  For 
example,  section  167  provides  that  EPA 
shall  take  whatever  enforcement  action 
may  be  necessary  to  prevent 
construction  of  a  major  stationary 
source  that  does  not  conform  to  Ae 
requirements  of  the  PSD  program.  Thus, 
the  purpose  of  the  preamble  language  in 
the  proposal  notice  was  to  advise  Texas 
and  the  public  of  EPA’s  view  that 
approval  of  a  state’s  PSD  program  does 
not  bar  EPA  from  deciding  whether  the 
state’s  action  in  implementing  its  SEP 
conforms  to  the  Act’s  PSD  requirements. 


Following  SIP  approval,  then,  EPA 
remains  as  the  congressionally 
designated  agency  with  primary 
responsibility  to  reasonably  interpret 
the  applicable  Federal  law  under  the 
Act,  and  to  base  its  enforcement  actions 
on  those  interpretations.  If  EPA 
determines  that  a  state-issued  permit 
does  not  conform  to  the  Act’s  ^D 
requirements,  EPA  will  decide  whether 
to  sue  the  state  and/or  the  source  for 
declaratory  and  injunctive  relief.  See, 
e.g.,  section  113(a)(5);  55  FR  23547 
(notice  of  clarification  regarding 
approval  of  Kentucky  PSD  SIP). 

EPA  acknowledges  that  states  have 
the  primary  role  in  administering  and 
enforcing  the  various  components  of  the 
PSD  program.  States  have  been  largely 
success^l  in  this  effort,  and  EPA’s 
involvement  in  interpretative  and 
enforcement  issues  is  limited  to  only  a 
small  number  of  cases.  Consequently, 
EPA’s  continuing  oversight  role  under 
the  Act  leaves  Texas  and  other  states 
with  considerable  discretion  to 
implement  the  PSD  program  as  they  see 
fit. 

As  noted  in  the  proposed  approval  of 
Texas’  program,  EPA  may  not 
fundamentally  change  the  requirements 
set  forth  in  its  own  regulations  or 
approved  SIPs  in  the  guise  of  new 
interpretations  or  policy  statements.  The 
creation  of  new  rights  or  obligations  can 
only  be  effected  through  enactment  of 
legislation  or  promulgation  of 
regulations  or  approval  of  SIP  revisions, 
which  usually  must  be  preceded  by 
revisions  to  l^e  regulations  in  40  CFR 
parts  51  and  52,  in  accordance  with 
applicable  rulemaking  procedures. 
Second,  EPA’s  interpretations  often  are 
intended  in  whole  or  in  part  to  guide 
only  EPA  regional  offices,  and  in  such 
instances  they  have  no  implications 
whatsoever  for  a  state’s  administration 
of  its  program.  PSD-SIP  approved  states 
remain  free  to  follow  their  own  course, 
provided  that  state  action  is  consistent 
with  the  letter  and  spirit  of  the  SIP, 
when  read  in  conjunction  with  the 
applicable  statutory  and  regulatory 
provisions. 

Comment  2:  Another  major  concern 
was  whether  EPA  may  use  section  167 
of  the  Act  to  challenge  State-issued  PSD 
permits.  The  commenters  contended 
that  EPA  already  has  authority  under 
the  Act  to  review  permit  applications, 
file  written  comments,  present  oral 
testimony,  challenge  the  State’s  decision 
in  the  State  court,  take  enforcement 
powers  in  the  State  under  section 
113(a)(2),  or  issue  a  SIP  revision  call 
under  section  110(a)(2)(H)  of  the  Act. 
The  commenters  stated  that  the  EPA 
does  not  have  the  authority  imder 
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sections  167  and  113  of  the  Act  to  sue  a 
permittee  for  violating  the  Act. 

Response  2:  The  EPA  intends  to 
continue  its  close  working  relationship 
with  the  State  and,  throu^  informal 
consultation  and  formal  comments  on 
draft  permits,  to  resolve  any  issues 
regarding  the  adequacy  of  PSD  permits. 
However,  as  discussed  above,  approval 
of  the  Texas  PSD  program  does  not 
divest  EPA  of  its  enforcement  authority. 

If  a  final  permit  is  issued  that  in  EPA’s 
view  still  does  not  reflect  consideration 
of  the  relevant  factors,  EPA  may  view 
the  permit  as  inadequate  and  may 
consider  enforcement  action  under 
sections  113  and  167  against  the  State 
and/or  company  to  address  the  permit 
deficiency.  However,  in  defending 
against  such  an  enforcement  action,  a 
party  is  free  to  assert  that  EPA  has  not 
reasonably  interpreted  the  underlying 
statutory  and  regulatory  provisions. 

Comment  3:  Another  allegation  is  that 
EPA  has  improperly  included  certain 
provisions  in  the  Texas  PSD  SIP 
mandating  implementation  of  the  ‘Top- 
Down”  methodology  for  determining 
BACT  for  PSD  permits.  The  commenters 
contend  that  the  ‘Top-Down”  approach 
is  inconsistent  with  the  requirements  of 
the  Act  and  that  EPA  can  not  legally 
require  that  Texas  follow  this  approach. 
Most  commenters  also  stated  that  EPA 
has  exceeded  its  statutory  authority  in 
implementing  the  ‘Top-Down”  BACT 
approach,  and  they  believed  that  this 
policy  and  guidance  should  be  subject  to 
appropriate  rulemaking,  public  review 
and  comment. 

Response  3:  It  is  not  necessary  to 
resolve  the  legal  issues  relating  to  the 
top-down  approach  to  BACT.  As 
discussed  below  in  response  to 
Comment  4,  EPA  agrees  that  the  TACB 
letter  of  September  5, 1989,  does  not 
mandate  the  State  follow  a  top-down 
approach  to  BACT.  In  addition,  the 
commenters  procedural  concerns  are 
being  addressed.  In  1989,  industry 
groups  petitioned  EPA  to  conduct 
rulemaking  to  rescind  the  top-down 
policy  and  initiate  a  rulemaking  on 
BACT  determinations  based  on  similar 
concerns.  ’The  EPA  denied  this  request, 
explaining  that  the  top-down  approach 
was  not  at  variance  with,  nor  a  revision 
of,  the  PSD  regulations,  and  that  no 
rulemaking  was  required.  Litigation  was 
commenced,  resulting  in  a  judicial 
settlement  agreement.  See  56  FR  34202 
(announcing  proposed  settlement).  In  so 
doing,  EPA  has  agreed  to  issue  a 
proposed  rule  to  revise  or  clarify  the 
reg^ations  defining  BACT,  see  40  CFR 
51.166(i)  and  52.21(i),  and  to  clarify  EPA 
policy  regarding  BACT  determinations. 
EPA  has  decided  as  a  matter  of  policy  to 
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conduct  this  rulemaking  in  order  to 
facilitate  greater  public  participation 
concerning  the  issue.  The  proposed  rule 
is  currently  being  developed. 

Comment  4:  One  commenter  noted 
that  the  TACB's  letter,  dated  September 
5, 1989,  can  not  reasonably  be 
interpreted  as  a  legal  requirement  that 
the  State  follow  the  EPA's  present  and 
future  new  source  review 
interpretations,  policies  and  guidance, 
including  the  BACT  ‘Top-Down" 
approach,  because  it  only  commits 
Texas  to  implement  properly- 
established  EPA  requirements  and 
legally-binding  EPA  decisions.  The 
commenter  said  that  the  Clean  Air  Act 
specifically  requires  that,  if  at  all,  any 
such  change  in  EPA  policy  for  BACT 
determinations  be  accomplished  through 
notice  and  comment  rulemaking,  and 
that  the  EPA  first  prepare  an  economic 
impact  assessment 

Response  4:  In  certain  circumstances, 
EPA’s  approval  of  a  SIP  revision  through 
notice-and-comment  rulemaking 
procedures  can  serve  to  adopt  specific 
interpretations  or  decisions  of  the 
Agency.  For  example,  a  state  may 
commit  in  writing  to  follow  particular 
EPA  interpretations  or  decisions  in 
administering  the  PSD  program.  As  part 
of  the  SIP  revision  process,  EPA  may 
incorporate  that  State's  commitment 
into  the  SIP  by  reference.  This  process 
has  been  followed  in  today’s  action.  Of 
course,  EPA  agrees  with  the  commenter 
that  the  Agency  must  act  reasonably  in 
construing  the  terms  of  a  commitment 
letter,  so  as  to  avoid  approving  it  in  a 
manner  that  would  contravene  the 
state's  intent  in  issuing  the  letter  in  the 
first  place.  Moreover,  the  State 
commitment  must  be  consistent  with  the 
plain  language  of  the  applicable 
statutory  or  regulatory  provisions  at 
issue.  Similarly,  EPA  cannot  unilaterally 
change  the  clear  meaning  of  any 
approved  SIP  provision  by  later 
guidance  or  policy.  Rather,  as  stated  in 
the  proposed  approval  notice,  such 
fundamental  change  must  be 
accomplished  through  the  SIP  revision 
process. 

Consistent  with  the  terms  of  the 
TACB  letter  dated  September  5, 1989, 
EPA  views  that  letter  as  a  commitment 
on  the  part  of  the  TACB  to  "implement 
EPA  program  requirements  *  *  *  as 
effectively  as  possible,"  and  as  a 
commitment  “to  the  implementation  of 
the  EPA  decisions  regarding  PSD 
program  requirements.”  EPA  agrees, 
however,  that  the  TACB  letter  need  not 
be  interpreted  as  a  specific  commitment 
by  the  State  to  follow  a  ‘Top-Down" 
approach  to  BACT  determinations. 

Comment  5:  Two  commenters 
indicated  that  if  EPA  plans  to  revise  40 


CFR  52.2303  for  anything  other  than 
approval  of  the  Texas  PSD  SEP  program, 
then  EPA  should  have  provided  the 
public  with  that  additional  language  in 
the  proposal. 

Response  5:  The  EPA‘s  revision  today 
of  52  CFR  52.2303  makes  only  the 
pertinent  State‘s  submittals  part  of  the 
SIP.  Nothing  outside  of  those  State 
submittals  is  made  part  of  the  Texas 
PSD  SIP. 

Comment  6:  Two  commenters  stated 
that  the  proposed  approval  notice  did 
not  indicate  a  transition  policy  for 
pending  permits. 

Response  6:  The  EPA  Region  6  Office 
will  transfer,  on  the  effective  date  of  this 
final  action,  all  of  the  pending  PSD 
permit  applications  to  the  State  of  Texas 
for  review  and  issuance  of  final  PSD 
permits.  The  EPA  has  no  authority  to 
issue  PSD  permits  in  the  State  of  Texas 
upon  the  elective  date  of  this 
rulemaking  unless  Indian  lands  or 
docked  vessel  emissions  are  involved. 

All  of  the  PSD  permits  (other  than  those 
for  Indian  lands  and  for  sources  with 
docked  vessel  emissions)  that  will  be 
issued  on  or  after  the  effective  date  of 
this  final  action  must  be  issued  by  the 
TACB.  not  EPA. 

Final  Action 

EPA  is  today  taking  final  action  to 
approve  the  following  as  part  of  the 
Texas  PSD  SIP:  (1)  TACB  Regulation  VI. 

§  116.3(a)(13)  as  adopted  by  the  TACB 
on  July  26. 1985  and  as  revised  by  the 
TACB  on  July  17. 1987  and  July  15. 1988 
and  submitted  by  the  Governor  on 
December  11, 1985,  October  26, 1987, 
and  September  29, 1988,  respectively,  (2) 
the  PSD  Supplement  as  adopted  by  the 
TACB  on  July  17, 1987  and  submitted  by 
the  Governor  on  October  26. 1987;  (3) 
TACB  General  Rule,  Section  101.20(3)  as 
adopted  by  the  TACB  on  July  26, 1985 
and  submitted  by  the  Governor  on 
December  11, 1985;  and  (4)  the  TACB 
commitment  letters  submitted  by  the 
Executive  Director  on  September  5. 1989 
and  April  17, 1992.  In  addition,  the 
existing  SIP-approved  Regulation  VI  and 
the  Texas  Clean  Air  Act  are  part  of  the 
Texas  PSD  SIP  that  is  being  approved 
today  in  this  final  rule. 

This  final  approval  is  based  on  review 
and  evaluation  of  the  Governor's 
submissions  of  December  11, 1985, 
October  26. 1987,  February  18. 1988,  and 
September  29, 1988,  the  existing  SIP- 
approved  TACB  regulations  and  Texas 
Clean  Air  Act.  the  TACB's  September  5. 
1989  letter,  and  the  July  17. 1987  Texas 
PSD  SIP  Supplement  Thus,  as  of  the 
effective  date  of  this  rule,  the  public  and 
PSD  applicants  should  be  aware  that  the 
TACB  will  have  direct  authority,  except 
as  limited  below,  to  issue  and  enforce 


the  PSD  permits  in  most  areas  of  Texas. 
All  PSD  requests,  reports,  applications, 
and  such  other  communications  for 
affected  facilities  in  Texas,  in  areas 
outside  of  Indian  lands,  should  be  sent 
directly  to  the  Texas  Air  Control  Board, 
12124  Park  35  Circle.  Austin,  Texas 
78753.  Sources  located  on  the  Federally 
designated  Indian  lands  in  the  State  of 
Texas  should  submit  the  information 
specified  above  to  the  Chief.  Region  6 
Air  Programs  Branch.  U.S. 

Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas.  Texas  75202.  The 
PSD  delegation  agreement  of  April  23, 
1981,  additional  authority  dated 
December  28, 1982,  and  addendum  dated 
August  21, 1988,  shall  remain  in  effect 
for  major  new  sources  and  major 
modifications  to  existing  sources  for 
which  applicability  detenninations 
would  be  affected  by  dockside 
emissions  from  vessels.  Under  this 
agreement,  the  TACB  has 
administrative,  technical  review,  and 
public  participation  authority  for  the 
PSD  permit  applications  associated  with 
dockside  vessel  emissions,  while  EPA 
retains  Hnal  permit  approval  and 
enforcement  authority  regarding  such 
sources,  as  well  as  oversight  of  the 
State’s  ffnal  authority  to  determine  PSD 
applicability.  Ail  of  the  inquiries, 
requests,  and  PSD  applications  (except 
the  permit  final  approval  and 
enforcement  issues)  related  to  emissions 
from  docked  vessels  should  be  directed 
to  the  Texas  Air  Control  Board  at  the 
address  above. 

Also,  Texas’  incorporation  by 
reference  of  40  CFR  52.21  includes 
§  52.21(p),  part  of  which  constitutes  the 
Federal  visibility  NSR  rules  for  major 
new  sources  and  major  modifications  in 
attainment  areas.  Accordingly,  EPA  is 
also  approving  this  SIP  revision  as 
meeting  the  requirements  of  40  CFR 
51.307  with  respect  to  visibility  NSR  in 
attainment  areas. 

Today’s  Rnal  approval  allows  the 
TACB  to  issue  PSD  permits  for  a 
subclass  of  municipal  incinerators 
(municipal  waste  combusters).  Section 
305  of  the  1990  Clean  Air  Act 
Amendments,  Public  Law  101-549, 
amended  section  169(1)  of  the  Act  by 
expanding  the  list  of  major  emitting 
facilities  that  are  subject  to  PSD 
requirements  if  they  emit  or  have  the 
potential  to  emit  one  hundred  tons  per 
year  or  more  of  any  regulated  pollutant 
This  list  now  includes  municipal 
incinerators  capable  of  charging  more 
than  fifty  tons  of  refuse  per  day.  Under 
prior  law,  only  municipal  incinerators 
capable  of  charging  more  than  two 
hundred  and  fifty  tons  of  refuse  per  day 
were  subject  to  Uie  100  tons-per-year 
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major  source  threshold  for  PSD 
applicability.  EPA  interprets  this 
statutory  change  as  being  immediately 
effective. 

In  contrast  to  the  treatment  of 
lowered  new  source  review  applicability 
thresholds  in  certain  other  provisions  of 
the  1990  Amendments,  Congress  did  not 
grant  states  a  period  of  time  to  develop 
SIP  revisions  to  implement  this  change 
before  making  it  effective.  Compare,  for 
example,  new  CAA  sections  182(c), 
lowering  major  source  thresholds  for 
major  sources  in  serious  ozone 
nonattainment  areas  to  fifty  tons  per 
year,  and  new  section  182{a)(2)(C)(i), 
granting  states  two  years  from 
enactmen*  to  submit  revised  SIPs 
reflecting  changes  in  new  source  review 
permitting  requirements  for 
nonattainment  areas  before  the  lowered 
thresholds  become  effective  even  absent 
a  state  submission,  with  section 
165(a)(1),  which  flatly  states  that  no 
“major  emitting  facility"  may  be 
constructed  in  a  PSD  area  without  a  PSD 
permit. 

The  statutory  change  regarding  the 
applicability  threshold  for  municipal 
incinerators  is  simple  and 
straightforward.  It  does  not  require  any 
corresponding  procedural  or  substantive 
change  to  the  I^D  permitting  process  in 
Texas  or  any  other  state.  Accordingly, 
EPA  believes  it  would  be  unnecessary 
and  unreasonable  to  prohibit 
construction  of  the  subclass  of  facilities 
in  question  pending  a  change  in  the 
threshold  tonnage  levels  of  applicable 
PSD  regulations.  However,  because 
Texas’s  SIP  consists  largely  of  the 
incorporation  by  reference  of  the 
Federal  PSD  regulations  at  40  CFR  52,21 
as  it  existed  on  September  29, 1988,  and 
since  the  definition  of  “major  emitting 
facility”  in  those  regulations  at  that  time 
expressly  did  not  include  municipal 
incinerators  charging  fifty  tons  of  refuse 
per  day,  the  TACB  by  its  letter  of  April 
17, 1992  committed  that  TACB  will 
review  the  municipal  incinerators  in 
accordance  with  the  1990  CAAA  and 
will  use  the  fifty-ton  threshold  for  PSD 
applicability.  This  interpretation  of  the 
purpose  and  effect  of  the  Texas  plan  is  a 
part  of  today's  SIP  approval  action.  In 
contrast,  EPA  believes  that  in  those 
states  where  it  directly  or  by  delegation 
implements  the  PSD  program  under 
§  52.21,  it  has  authority  to  interpret  its 
regulations  in  light  of  the  statutory 
change  to  section  169(1)  enabling  the 
issuance  of  PSD  permits  to  the  sources 
in  question  rather  than  applying  the 
prohibition  on  construction  in  section 
165(a)(1).  Because,  as  noted  above,  the 
statutory  change  in  question  is  simple 
and  straightforward,  and  because  it 


would  serve  no  purpose  to  prohibit 
construction  of  the  sources  in  question 
pending  a  further  SIP  revision,  EPA 
believes  that  it  has  good  cause  within 
the  meaning  of  5  U.S.C.  553(B)(3)(B)  to 
find  that  an  opportunity  to  comment  on 
this  aspect  of  today’s  action  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

The  EPA  has  reviewed  the 
submissions  by  Texas  for  conformance 
with  the  provisions  of  the  1990  CAAA. 
Public  Law  101-549.  The  EPA  has 
determined  that  certain  statutory 
changes  have  immediate  effect  on  the 
Texas  PSD  SIP  being  approved  today, 
although  none  of  them  require  additional 
changes  to  the  terms  of  the  SIP  at  this 
time.  These  statutory  changes  include 
the  revised  applicability  threshold  for 
certain  municipal  incinerators, 
discussed  above  in  this  notice.  The  other 
statutory  changes  that  are  being 
addressed  in  this  notice  are  discussed 
below. 

Section  193  of  the  1990  CAAA  revised 
sections  162(a)  and  164(a)  of  the  Clean 
Air  Act  to  specify  that  the  boundaries  of 
areas  designated  as  Class  I  must 
conform  to  all  boundary  changes  at  such 
parks  and  wilderness  areas  made  since 
August  7, 1977  and  any  changes  that 
may  occur  in  the  future.  Prior  law  was 
unclear  on  this  point.  However,  EPA 
interprets  the  current  regulations  at  40 
CFR  52.21  as  being  able  to  accommodate 
these  statutory  changes,  and  no 
regulatory  revisions  are  necessary  at 
this  time  in  order  to  implement  these 
changes.  For  a  discussion  of  EPA’s 
policy  regarding  the  implementation  of 
the  boundary  change,  please  consult  the 
memorandum  entitled  “New  Source 
Review  Program  Transitional 
Guidance,”  from  John  S.  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards,  March  11, 1991.  In  addition, 
the  TACB  letter  of  April  17, 1992 
committed  the  TACB  to  interpret  the 
PSD  regulations  in  a  manner  consistent 
with  the  changes  in  sections  162(a)  and 
164(a)  of  the  Act  as  interpreted  by  EPA. 

Section  403  of  the  1990  CAAA  revised 
section  169(3)  of  the  Act  to  specify  that 
“clean  fuels”  should  be  considered  in  a 
BACT  analysis,  and  to  provide  that  a 
source  utilizing  clean  fuels  or  any  other 
means  to  comply  with  the  BACT 
requirement  shall  not  be  allowed  to 
increase  above  levels  that  would  have 
been  required  under  section  169(3)  prior 
to  the  1990  Amendments.  EPA  has 
interpreted  the  new  statutory  language 
regaining  clean  fuels  as  merely 
codifying  present  practice  under  the  Act, 
under  which  clean  fuels  are  an  available 
means  of  reducing  emissions  to  be 
considered  along  with  other  approaches 


in  identifying  BACT-level  controls.  See 
the  letter  from  William  G.  Rosenberg, 
Assistant  Administrator,  to  Henry 
Waxman,  Chairman,  Subcommittee  on 
Health  and  the  Environment,  U.S.  House 
of  Representatives,  October  17, 1990. 
Accordingly.  EPA  believes  that  no 
regulatory  revisions  are  necessary  in 
order  to  implement  these  statutory 
changes.  In  addition,  in  its  letter  of  April 
17, 1992,  the  TACB  has  committed  to 
interpreting  the  revised  language  in 
section  169(3)  in  a  manner  consistent 
with  EPA’s  interpretation. 

With  respect  to  all  of  the  statutory 
changes  discussed  in  today’s  rule,  EPA 
plans  to  undertake  national  rulemaking 
in  the  near  future  to  adopt  clarifying 
changes  to  its  regulations.  Upon  final 
adoption  of  those  regulations,  EPA  will 
call  upon  states  with  approved  PSD 
programs,  including  Texas,  to  make 
corresponding  changes  in  their  SIPs. 

The  EPA  has  reviewed  this  request  for 
revision  of  Texas’  Federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  As 
discussed  above,  the  EPA  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  24, 1992.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2)). 

Under  5  U.S.C.  605(b),  1  certify  that 
this  final  SIP  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

This  final  rulemaking  is  issued  under 
the  authority  of  sections  110, 160-169, 
and  301  of  the  Clean  Air  Act.  42  U.S.C. 
7410,  7470-7479,  and  7601. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead.  Nitrogen-dioxide. 

Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides,  and  Volatile  organic  compounds. 
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Dated;  May  21, 1992. 

William  K.  Reilly, 

Administrator. 

Title  40,  part  52  of  the  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-76nq. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 
follows: 

§  52.2270  Identification  of  plan. 
***** 

(c)  *  *  * 

(73)  Revisions  for  Prevention  of 
Signihcant  Deterioration  (PSD)  are: 
Regulation  VI — Section  116.3(a)(13)  as 
adopted  by  the  Texas  Air  Control  Board 
(TACB)  on  July  26, 1985  and  as  revised 
by  the  TACB  on  July  17, 1987  and  July 
15, 1988  and  submitted  by  the  Governor 
on  December  11, 1985,  October  26, 1987, 
and  September  29, 1988,  respectively; 
the  PSD  Supplement  as  adopted  by  the 
TACB  on  July  17, 1987  and  submitted  by 
the  Governor  on  October  26, 1987; 
General  Rules — Section  101.20(3)  as 
adopted  by  the  TACB  on  July  26, 1985 
and  submitted  by  the  Governor  on 
December  11, 1985;  and  the  TACB 
commitment  letters  submitted  by  the 
Executive  Director  on  September  5, 1989 
and  April  17, 1992.  Approval  of  the  PSD 
SIP  is  partially  based  on  previously 
approved  TACB  regulations  and  State 
statutes. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  TACB  Regulation 
VI  (31  TAC  chapter  116) — Control  of  Air 
Pollution  by  Permits  for  New 
Construction  or  Modification:  Rule 
116.3(a)(13)  as  adopted  by  the  TACB  on 
July  26, 1985  and  as  revised  by  the 
TACB  on  July  17, 1987  and  July  15, 1988. 

(B)  Revision  to  TACB  General  Rules 
(31  TAC  Chapter  101)— Rule  101.20(3)  as 
adopted  by  the  TACB  on  July  26, 1^. 

(C)  TACB  Board  Order  No.  85-07,  as 
adopted  on  July  26, 1985. 

(D)  TACB  Board  Order  No.  87-09,  as 
adopted  on  July  17, 1987. 

(E)  TACB  Board  Order  No.  88-08,  as 
adopted  on  July  15, 1988. 

(F)  The  following  portions  of  the  PSD 
Supplement,  as  adopted  by  the  TACB  on 
July  17, 1987: 1.  (2)  Initial  Classification 
of  areas  in  Texas,  pages  1-2;  2.  (3)  Re¬ 
designation  procedures,  page  2;  3.  (4) 
plan  assessment,  pages  2-3;  4.  (6) 
Innovative  Control  Technology,  page  3; 


and  5.  (7)  Notification,  (a)  through  (d), 
page  4. 

(ii)  Additional  material. 

(A)  The  PSD  Supplement  as  adopted 
by  the  TACB  on  July  17, 1987. 

((B)  A  letter  dated  September  5, 1989, 
from  the  Executive  Director  of  the  TACB 
to  the  Regional  Administrator  of  EPA 
Region  6. 

(C)  A  letter  dated  April  17, 1992,  from 
the  ^ecutive  Director  of  the  TACB  to 
the  Division  Director  of  Air,  Pesticides 
and  Toxics  Division,  EPA  Region  6. 

***** 

3.  Section  52.2303  is  revised  to  read  as 
follows: 

§  52.2303  Significant  deterioration  of  air 
quaiity. 

(a)  The  plan  submitted  by  the 
Governor  of  Texas  on  December  11, 

1985  (as  adopted  by  the  TACB  on  July 
26, 1985),  October  26, 1987  (as  revised  by  > 
the  TACB  on  July  17, 1987),  and 
September  29, 1988  (as  revised  by  the 
TACB  on  July  15, 1988)  containing 
Regulation  VI — Control  of  Air  Pollution 
for  New  Construction  or  Modification, 

§  116.3(a)(13);  the  Prevention  of 
Significant  Deterioration  (PSD) 
Supplement  document,  submitted  by  the 
Governor  on  October  26, 1987  (as 
adopted  by  the  TACB  on  July  17, 1987); 
and  revision  to  General  Rules,  Rule 
101.20(3),  submitted  by  the  Governor  on 
December  11, 1985  (as  adopted  by  the 
TACB  on  July  26, 1985),  ia  approved  as 
meeting  the  requirements  of  part  C, 

Clean  Air  Act  for  preventing  significant 
deterioration  of  air  quality. 

(b)  The  plan  approval  is  partially 
based  on  commitment  letters  provided 
by  the  Executive  Director  of  the  Texas 
Air  Control  Board,  dated  September  5, 
1989  and  April  17, 1992. 

(c)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Federally-designated  Indian 
lands.  Therefore,  the  provisions  of 

§  52.21  (b)  through  (w)  are  hereby 
adopted  and  made  a  part  of  the 
applicable  implementation  plan  and  are 
applicable  to  sources  located  on  land 
under  the  control  of  Indian  governing 
bodies. 

(d)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  new  major  soimces  or  major 
modifications  to  existing  stationary 
sources  for  which  applicability 
determinations  would  be  affected  by 
dockside  emissions  of  vessels. 

Therefore,  the  provisions  of  §  52.21  (b) 
through  (w)  are  hereby  adopted  and 
made  a  part  of  the  applicable 


implementation  plan  and  are  applicable 
to  such  sources. 

[FR  Doc.  92-14684  Filed  6-23-92;  8:45  am) 
BILUNG  COOE  6560-S0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  100 

RIN:  0905-AD25 

Vaccine  Injury  Compensation; 
Calculation  of  Cost  of  Health 
Insurance 

agency:  Public  Health  Service,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  Subtitle  2  of  title  XXI  of  the 
Public  Health  Service  Act  (PHS),  as 
enacted  by  the  National  Childhood 
Vaccine  Injury  Act  of  1986,  and  as 
amended,  governs  the  National  Vaccine 
Injury  Compensation  (NVIC)  Program. 
The  NVIC  ftogram,  administered  by  the 
Secretary,  provides  that  a  proceeding  for 
compensation  for  a  vaccine-related  . 
injury  or  death  shall  be  initiated  by 
service  upon  the  Secretary  and  the  filing 
of  a  petition  with  the  United  States 
Claims  Court.  In  some  cases,  the  injured 
individual  may  receive  compensation 
for  future  lost  earnings,  less  appropriate 
taxes  and  the  “average  cost  of  a  health 
insurance  policy,  as  determined  by  the 
Secretary.”  This  final  rule  sets  out  the 
amount  to  be  deducted  from  the  award 
of  compensation  which  reflects  the 
average  cost  of  a  health  insurance 
policy. 

DATES:  This  regulation  is  effective  on 
July  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Thomas  E.  Balbier,  Jr.,  Director, 
Division  of  Vaccine  Injury 
Compensation,  6001  Montrose  Road, 
room  702,  Rockville,  Maryland  20852; 
telephone  number  301  443-6593. 
SUPPLEMENTARY  INFORMATION:  On  June 
28, 1991,  the  Assistant  Secretary  for 
Health,  with  the  approval  of  the 
Secretary  of  Heal^  and  Human 
Services,  published  in  tlie  Federal . 
Register  (56  FR  29608),  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
establish  regulations  for  the  National 
Vaccine  Injury  Compensation  Program 
(NVIC)  to  set  out  the  method  for 
determining  the  amount  to  be  deducted 
from  the  award  of  compensation  which 
would  reflect  the  average  cost  of  a 
health  insurance  policy.  The  public 
comment  period  on  the  proposed 
regulations  closed  on  August  27, 1991. 
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The  Department  received  one  comment 
on  this  NPRM  after  the  deadline.  The 
comment  received  from  this  one 
respondent  and  the  Department’s 
response  are  discussed  below. 

Under  the  NVIC  Program,  an 
individual  may  file  a  petition  in  the 
United  States  Claims  Court  for 
compensation  for  vaccine-related 
injuries  or  death.  The  elements  of 
compensation  to  be  awarded  to  a 
successful  petitioner  are  set  out  in 
section  2115  of  the  Public  Health  Service 
Act,  42  U.S.C.  300aa-15.  The  injured 
person  in  certain  cases  is  eligible  to 
receive  compensation  for  loss  of 
earnings,  less  appropriate  taxes  and  the 
“average  cost  of  a  health  insurance 
policy,  as  determined  by  the  Secretary.” 

In  the  NPRM,  the  Department 
proposed  two  methods  of  determining 
the  amount  to  be  deducted  from  the 
award  of  compensation  for  the  average 
cost  of  a  health  insurance  policy.  Both 
methods  used  the  average  monthly 
premium  cost  for  individuals  covered 
under  employment-related  group 
insurance  from  annual  survey  data  from 
the  Health  Insurance  Association  of 
America  (HIAA)  as  a  basis  for  the 
calculation.  The  two  alternatives 
differed  only  in  the  method  used  to 
adjust  this  base  amount  to  reflect 
changes  in  the  costs  of  medical  care 
which  underlie  health  insurance.  The 
first  alternative  used  only  the  medical 
care  component  of  the  Consumer  Price 
Index  (CPI)  to  adjust  the  base  Hgure. 

The  second  alternative  proposed 
adjusting  the  base  figure  by  2  percent 
per  year  in  addition  to  the  medical  care 
component  of  the  CPI.  This  additional 
adjustment  is  in  recognition  of  the  fact 
that  the  CPI  does  not  account  for  such 
factors  as  increases  in  medical  care 
associated  with  improved  technology  or 
changes  in  utilization  of  medical 
services. 

Subsequent  to  publication  of  the 
NPRM.  the  HIAA  published  the  results 
of  its  most  recent  survey.  The  estimated 
average  cost  of  a  health  insurance 
policy,  resulting  from  the  second  of  the 
two  methods,  was  closer  to  the  figure 
from  the  latest  HIAA  survey.  As  a 
result,  the  Secretary  has  opted  to  use  the 
second  method  in  determining  the 
average  cost  of  health  insurance. 

The  results  of  the  1990  survey  were 
published  in  the  journal  of  Health 
Affairs,  Vol,  10,  No.  2,  Summer  1991.  The 
survey  results  show  that  the  average 
cost  of  an  individual  health  insurance 
policy  in  1990,  weighted  by  the  market 
share  of  various  health  insurance 
arrangements,  was  $141.00  per  month. 

When  this  baseline  figure  is  indexed 
by  the  medical  care  component  of  the 
Consumer  Price  Index  (CPI)  index 


covering  the  period  July  1, 1990  until 
September  30, 1991  (10.1)  plus  an 
additional  2  percent  per  year  as 
described  above,  the  estimate  for  1990  is 
$158.00  per  month.  After  promulgation  of 
this  regulation,  the  Department  will  file 
updated  Hgures  with  the  United  States 
Claims  Court  and  will  list  the  new  Hgure 
by  publishing  a  notice  in  the  Federal 
Register  from  time  to  time  as  determined 
by  the  Secretary.  If,  over  time,  the 
average  cost  of  health  insurance,  as 
calculated  by  the  method  described 
above,  significantly  differs  from 
subsequent  HIAA  survey  results  or 
other  authoritative  sources  then 
available,  the  Secretary  will  consider 
appropriate  revisions  to  this  rule. 

The  comments  received  from  the  one 
respondent  did  not  include  a  statement 
of  preference  for  either  of  the  two 
options  presented  in  the  NTRM.  The 
respondent  did  suggest,  however,  that 
the  cost  of  health  insurance  would  be 
better  expressed  as  a  percentage  of 
salary  rather  than  as  a  dollar  figure. 
While  this  may  be  a  reasonable 
approach,  the  legislation  is  clear  that  the 
“the  average  cost  of  a  health  insurance 
policy”  is  to  be  deducted  from  the  lost 
earnings,  which  themselves  are 
determined  under  a  statutory  directive. 
Thus,  the  Department  cannot  accept  this 
suggestion.  Further,  the  respondent  was 
concerned  that  the  compensation 
related  to  lost  wages  did  not  account  for 
fringe  benefits  in  its  estimation  of 
average  salaries.  While  this  regulation 
addresses  only  the  calculation  of  the 
deduction  for  the  average  cost  of  health 
insurance,  the  legislation  is  clear  and 
specific  in  that  compensation  for  lost 
wages  is  based  on  “the  average  gross 
weekly  earnings  of  workers  in  the 
private,  non-farm  sector,”  The  only 
adjustments  to  this  amount  (which  is 
found  in  data  from  the  Employment  and 
Earnings  survey  done  by  the 
Department  of  Labor,  Bureau  of  Labor 
Statistics)  are  for  “appropriate  taxes” 
and  the  health  insurance  policy  cost 
Further  adjustments  are  not  authorized. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Secretary  certifies  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980. 

The  Department  has  also  determined 
that  this  final  rule  does  not  meet  the 
criteria  for  a  major  rule  as  defined  by 
section  (b)  of  Executive  Order  12291.  In 
addition,  costs  will  not  exceed  the 
threshold  criteria  of  $100  million  for 


major  rules,  therefore  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  has  no  information 
collection  requirements. 

List  of  Subjects  in  42  CFR  Part  100 

Biologies,  Compensation,  Health 
insurance.  Immunizations. 

Dated:  March  9. 1992. 
fames  O.  Mason, 

Assistant  Secretary  for  Health. 

Approved;  April  21. 1992. 

Louis  W.  Sullivan, 

Secretary. 

Accordingly.  42  CFR  chapter  I  is 
amended  by  adding  a  new  subchapter  J 
consisting  of  part  100,  as  set  forth  below. 

Subchapter  J— Vaccine  Injury 
Compensation 

PART  100—VACCINE  INJURY 
COMPENSATION 

Sec. 

100.1  Applicability. 

1002  Average  cost  of  a  health  insurance 
policy. 

Authority;  42  U.S.C.  216,  300  aa-15. 

§  100.1  Applicability. 

This  regulation  applies  to  the  National 
Vaccine  Injury  Compensation  (NVIC) 
Program  under  subtitle  2  of  title  XXI  of 
the  Public  Health  Servdee  (PHS)  Act. 

§  100.2  Average  cost  of  a  health  insurance 
policy. 

For  purposes  of  determining  the 
amount  of  compensation  under  the 
NVIC  Program,  section  2115(a)(3)(B)  of 
the  PHS  Act,  42  U.S.C.  300aa.l^a)(3)(B). 
provides  that  certain  individuals  are 
entitled  to  receive  an  amount  reflecting 
lost  earnings,  less  certain  deductions. 
One  of  the  deductions  is  the  average 
cost  of  a  health  insurance  policy,  as 
determined  by  the  Secretary  of  Health 
and  Human  Services.  The  Secretary  has 
determined  that  the  average  cost  of  a 
health  insurance  policy  is  $158.00  per 
month.  This  amount  will  be  revised  to 
reflect  the  changes  in  the  medical  care 
component  of  the  Consumer  Price  Index 
(All  Urban  Consumers,  U.S.  City 
Average),  published  by  the  United 
States  Bureau  of  Labor  Statistics,  plus  2 
percent  per  year.  The  revised  amounts 
will  be  effective  upon  their  delivery  by 
the  Secretary  to  the  United  States 
Claims  Court,  and  the  amounts  will  be 
published  in  a  notice  in  the  Federal 
Register  from  time  to  time  as  determined 
by  the  Secretary. 

(FR  Doc  92-14663  Piled  6-23-92;  8:43  am) 
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Health  Care  Financing  Administration 

42  CFR  Part  431 

[MB-30-F] 

RIN  0938-AF09 

Medicaid  Program;  Coordination  of 
Medicaid  With  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  (WIC) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  regulations. 

SUMMARY:  This  rule  requires  State 
Medicaid  agencies  to  coordinate  the 
operation  cif  the  Medicaid  program  with 
the  State's  operation  of  the  Special 
Supplemental  Food  Program  for  Women, 
Infants,  and  Children  (WIC)  under 
section  17  of  the  Child  Nutrition  Act  of 
1966.  State  Medicaid  agencies  also  are 
required  to  notify  certain  individuals  of 
WIC  benefits  and  refer  them  to  the  local 
WIC  agencies.  This  requirement  ensures 
that  all  Medicaid-eligible  individuals 
who  might  be  WIC-eligible  are  aware  of 
WIC  benefits  and  how  to  obtain  them. 
The  rule  implements  section  6406  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  August  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marinos  Svolos,  (410)  966-4451. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years.  Congress  has  made 
numerous  amendments  to  title  XIX 
(Medicaid)  of  the  Social  Security  Act  to 
ensure  that  low-income  pregnant 
women,  infants,  and  children  receive 
necessary  medical  assistance  as  early 
as  possible.  These  actions  have  been 
part  of  Congress’  efforts  to  prevent 
infant  mortality  and  low  birth  weight 
and  to  reduce  the  incidence  of  health 
problems  among  low-income 
individuals. 

States  operate  a  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  (WIC)  under  section  17  of  the 
Child  Nutrition  Act  of  1966.  WIC  serves 
low-income  pregnant,  breastfeeding,  and 
postpartum  women  and  infants  and 
children  under  age  5  who  are 
determined  by  a  medical  professional  to 
be  at  nutritional  risk  and  who  have 
incomes  at  or  below  185  percent  of  the 
Federal  poverty  level.  Women  and 
children  eligible  for  WIC  receive 
nutrition  assistance  (including  vouchers 
to  purchase  such  items  as  iron-fortified 
cereals,  infant  formula  or  milk,  eggs, 
juice,  and  peanut  butter),  nutrition 
education,  and  some  health-related 


services.  Many  individuals  who  are 
eligible  for  WIC  are  also  eligible  for 
Medicaid. 

II.  Legislative  Change 

To  ensure  that  both  the  Medicaid  and 
WIC  programs  better  serve  the  health 
needs  of  low-income  women,  infants, 
and  children  under  age  5,  Congress 
enacted  section  6406  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  ’89),  Public  Law  101-239,  on 
December  19, 1989,' to  require  State 
Medicaid  agencies  to  coordinate  the 
States’  Medicaid  programs  with  their 
WIC  operations.  (The  State’s  WIC 
program  already  must  include  a  plan  to 
coordinate  operations  with  Medicaid.) 

In  addition,  section  6406  requires  States 
to  notify  all  Medicaid-eligible  women 
who  are  pregnant,  breastfeeding,  or 
postpartum,  and  all  children  imder  age  5 
who  are  eligible  for  Medicaid,  of  the 
availability  of  the  WIC  benefits.  This 
notification  must  occur  in  a  timely 
manner.  States  must  also  provide  for  the 
referral  of  these  women  and  children  to 
the  State  agencies  responsible  for 
administering  WIC. 

Section  6406  of  OBRA  *89  added  new 
sections  1902(a)(ll)(C)  and  1902(a)(53) 
to  the  Social  Security  Act  to  specify  the 
Medicaid  State  plan  requirements  for 
coordination  of  Medicaid  with  WIC. 
Section  6406  became  effective  July  1, 
1990,  without  regard  to  whether 
regulations  to  carry  out  the  provisions 
had  been  promulgated. 

III.  Notice  of  Proposed  Rulemaking 

On  December  17, 1990,  we  issued  in 
the  Federal  Register  (55  FR  51735)  a 
notice  of  proposed  rulemaking  (NPRM) 
in  which  we  proposed  to  incorporate  the 
Medicaid  State  plan  requirements  of 
section  6406  of  OBRA  ’89  in  the 
Medicaid  regulations  at  42  CFR  part  431, 
subpart  M,  §  431.635.  The  statute 
requires  States  to  notify  Medicaid- 
eligible  women  who  are  pregnant, 
breastfeeding,  or  postpartum  and  infants 
and  children  under  age  5  of  WIC 
benefits  in  a  timely  manner.  We 
proposed  to  require  that  this  notification 
be  in  writing  and  take  place  as  soon  as 
the  agency  identifies  the  individual  (e.g., 
at  the  time  of  a  determination  of 
Medicaid  eligibility,  including 
presumptive  eligibility  of  pregnant 
women),  or  immediately  thereafter  (e.g., 
at  the  time  of  notice  of  eligibility),  liiis 
interpretation  is  consistent  with 
Congressional  intent  expressed  in  a 
House  Committee  Report  on  provisions 
included  in  OBRA  ’89  (Subcommittee  on 
Health  and  the  Environment  of  the 
House  Committee  on  Energy  and 
Commerce,  101st  Cong.,  1st  Sess.,  Report 
on  Medicare  and  Medicaid  Health 


Budget  Reconciliation  Amendments  of 
1989  (Comm.  Print  101-M)  (1989)). 

A  State  Medicaid  agency  may  not 
always  be  aware  that  a  woman  is 
pregnant,  breastfeeding,  or  postpartum 
or  that  a  child  is  under  age  5.  Therefore, 
in  the  December  1990  NPRM,  we 
solicited  public  comments  on  whether 
these  individuals  can  be  identified,  and 
if  so,  how  they  can  be  identified.  We 
stated  that  the  notification  must  be 
provided  to  a  broad  enough  group(s)  to 
ensure  that  all  Medicaid-eligible 
individuals  who  might  be  WIC-eligible 
may  be  made  aware  of  WIC  benefits 
and  how  to  obtain  them.  We  solicited 
comments  on  how  this  group(s)  can  be 
identified  and,  alternatively,  whether 
notification  should  be  provided  annually 
to  all  Medicaid  recipients.  In  the  NPRM, 
we  proposed  to  require  that  the 
Medicaid  agencies,  no  less  frequently 
than  annually,  provide  written 
notification  concerning  WIC  to  all 
Medicaid  recipients  who  might  be 
pregnant,  breastfeeding,  or  postpartum 
or  who  are  under  age  5.  We  proposed 
that  this  notification  must  include 
information  about  the  availability  of 
WIC  benefits  and  either  the  location  and 
telephone  number  of  the  local  WIC 
agency  or  instructions  on  how  to  obtain 
further  information  about  WIC.  Also,  we 
proposed  to  require  State  agencies  to 
effectively  inform  those  individuals  who 
are  blind  or  deaf  or  who  cannot  read  or 
understand  the  English  language. 

To  identify  the  women  who  must  be 
notified  of  WIC  benefits  and  referred  to 
the  WIC  agency,  we  proposed  to  use  the 
definition  of  postpartum  and 
breastfeeding  women,  as  specified  in 
section  17  of  the  Child  Nutrition  Act  of 
1966  (as  directed  in  the  new  section 
1902(a)(53)  of  the  Social  Security  Act).  A 
woman  is  considered  postpartum  for  6 
months  after  termination  of  pregnancy 
and  is  considered  breastfeeding  for  one 
year  after  termination  of  pregnancy  if 
she  is  breastfeeding  her  infant. 

rv.  Public  Comments  on  NPRM  and 
Departmental  Responses 

We  received  16  pieces  of  timely 
correspondence  in  response  to  the 
December  17, 1990  NPRM.  A  summary  of 
these  comments  and  our  Departmental 
responses  follow: 

A.  State  Flexibility 

Comment  Twelve  commenters 
recommended  that  the  final  rule  provide 
maximum  flexibility  to  the  States  with 
regard  to  the  frequency  and  nature  of 
notification  and  the  target  population 
involved.  One  commenter  suggested  a 
tape-to-tape  data  exchange  in  which 
client  identifying  information  would  be 
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exchanged  between  agencies  via  an 
exchange  of  computer  tapes  or  other 
electronic  media  to  facilitate 
information  and  referral. 

Response:  We  agree  that  State 
flexibility  should  be  maximized,  but  the 
statutory  mandate  must  be  met. 
Accordingly,  we  view  the  coordination 
requirement,  methods,  and  target 
populations  adopted  in  this  final  rule  as 
minimum  requirements  imder  section 
1902(a)  of  the  Social  Security  Act.  States 
wishing  to  adopt  procedures  that  go 
beyond  these  minimum  requirements  are 
free  to  do  so.  However,  methods  that  do 
not  fulfill  these  minimum  requirements 
are  not  acceptable.  For  example,  while 
the  suggestion  for  tape-to-tape  data 
exchange  certainly  is  a  laudable 
practice,  it  cannot  substitute  for  the 
basic  requirement  that  States  directly 
notify  potentially  eligible  persons  of 
WIC  benefits.  A  tape  exchange  merely 
notifies  another  agency  of  a  lead,  and 
relies  on  that  agency's  procedures  and 
resources  to  accomplish  the  actual 
notification.  This  is  not  consistent  with 
the  statutory  mandate  that  requires 
States  to  notify  certain  Medicaid-eligible 
pregnant  women  and  children. 

B.  Outcomes/Best  Practices 

Comment  Three  commenters  urged 
HCFA  to  disseminate  information  on 
successful  State  practices  in  this  area, 
including  monitoring  outcome  measures. 

Response:  We  agree  that  information 
sharing  is  very  important  and  are 
pleased  that  a  broad  network  already 
exists  for  sharing  information.  The 
National  Public  Welfare  Association, 
the  National  Governors'  Association, 
the  George  Washington  University 
Intergovernmental  Health  Policy  Project 
and  the  National  Association  of  WIG 
Program  Directors,  to  name  just  a  few, 
monitor  and  report  on  progress  and  best 
practices  in  such  areas.  Additionally, 
HCFA  has  recently  established  an 
electronic  Medicaid  bulletin  board 
which  facilitates  transfer  of  information 
among  States.  We  do  not  believe  it 
would  be  practical  or  efficient  to 
replicate  Ae  work  already  being  done. 

C.  Definitions  of  “Postpartum” and 
“Breastfeeding  " 

Comment  Four  commenters 
supported  the  proposed  definitions  of 
“postpartum"  and  “breastfeeding" 
women  referenced  in  the  preamble  of 
the  NPRM.  One  commenter  suggested 
that  we  adopt  the  definition  of 
breastfeeding  women  used  by  the  U.S. 
Department  of  Agriculture,  which  states 
that  breastfeeding  means  the  practice  of 
feeding  a  mother’s  breast  milk  to  her 
infant(s)  or  the  average  of  at  least  once 
a  day. 


Response:  Section  6406  of  OBRA  '89 
specifies  that  the  definitions  of 
“pregnant  women,  breastfeeding  or 
postpartum  women"  be  consistent  with 
those  in  section  17  of  the  Child  Nutrition 
Act  of  1966.  In  lieu  of  incorporating  any 
specific  definitions  of  breastfeeding  and 
postpartum  in  the  regulations,  we  are 
specifying  that  these  terms  have  the 
same  meaning  as  those  that  are 
provided  in  the  Child  Nutrition  Act  We 
have  incorporated  language  in 
§  431.635(b]  to  reflect  &is  position. 

D.  Impact  on  WIC  Resources 

Comment  Five  commenters  pointed 
out  that  referrals  to  the  WIC  program 
stemming  from  the  Medicaid 
coordination  requirement  will  result  in  a 
strain  on  WIC  resources.  Commenters 
noted  that,  in  some  instances,  limited 
WIC  program  resources  may  not  allow 
all  persons  referred  to  be  served. 

Response:  While  we  recognize  that 
many  programs  are  under  financial 
constraints,  that  situation  does  not  alter 
the  statutory  requirements  for 
coordination  and  referral.  Accordingly, 
the  requirements  set  out  in  this  final  rule 
apply  to  all  jurisdictions,  without  regard 
to  the  expected  capacity  of  the  WIC 
programs  to  serve  WIC-eligible 
individuals. 

E.  Cost  of  Coordination 

Comment  One  commenter  noted  that 
the  identification,  notification,  and 
referral  activity  required  to  fulfill  this 
coordination  mandate  would  be  costly 
and  suggested  that  the  WIC  program 
share  in  underwriting  these  costs. 

Response:  Section  6406  of  OBRA  '89 
expressly  requires  States  to  provide  for 
coordination  of  Medicaid  with  WIC  in 
their  Medicaid  State  plans.  Thus, 
Congress  clearly  contemplated  that  the 
Federal  share  of  the  costs  of 
implementing  section  6406  of  OBRA  '89 
would  fall  to  the  Medicaid  program.  A 
regulatory  requirement  that  the  WIC 
program  assume  any  of  these  costs 
would  be  inconsistent  with  the  statutory 
provision  that  allows  Federal  Medicaid 
matching  funds  for  States'  expenditures 
under  State  Medicaid  plans.  We  also 
note  that  a  similar  requirement  exists 
for  the  WIC  program  agencies  to 
coordinate  their  program  operations 
with  Medicaid.  The  costs  of  meeting  this 
requirement  are  allowable  WIC  program 
costs. 

F.  Presumptive  Eligibility 

Comment  One  commenter  noted  that 
the  proposed  regulatory  language  did 
not  mention  determinations  of 
presumptive  eligibility  for  pregnant 
women  as  actions  triggering  notification 
and  referrals,  even  though  the  preamble 


specifically  discussed  presumptive 
eligibility  determinations. 

Response:  We  agree  that  the  final 
regulations  should  specifically 
encompass  determinations  of 
presumptive  eligibility  to  avoid  any 
chance  of  misinterpretation. 

Accordingly,  we  have  included  in  the 
final  regulations  specific  references  to 
presumptive  eligibility  determinations  in 
§§  431.635(c)(2)  and  431.635(d)(3). 

G.  Notification  of  Applicants 

Comment  Two  commenters  suggested 
that  the  notification  and  referral 
requirements  be  extended  to  include 
those  applying  for  Medicaid,  not  just  to 
Medicaid  eligibles. 

Response:  Section  6406  of  OBRA  '69 
mandates  that  the  notice  and 
coordination  requirements  apply  to 
Medicaid-eligible  pregnant  women, 
breastfeeding  or  postpartum  women, 
and  children  under  age  5.  There  is  no 
authority  to  extend  this  requirement, 
and  the  attendant  Federal  matching 
funds,  to  a  population  beyond  that 
specified  in  the  law.  However,  States 
are  free  to  extend  notification  and 
referral  to  other  populations,  such  as 
persons  applying  for  Medicaid,  as  long 
as  audit  requirements  are  met  that  will 
ensure  that  claims  for  Federal  matching 
funds  are  limited  to  costs  of  activities 
directly  related  to  the  population  of 
Medicaid  eligibles,  as  authorized  by 
law. 

H.  Timely  Notification 

Comment  One  commenter 
recommended  that  a  reference  to 
“timely”  be  added  to  the  regulations 
under  §  431.635(b)(2)  (now 
§  431.635(c)(2)),  regarding  providing 
written  notification. 

Response:  The  statute  does  specify 
that  notification  must  occur  in  a  timely 
manner.  The  preamble  to  the  proposed 
regulations  recognized  this  requirement 
in  discussing  the  notification 
requirements.  Accordingly,  we  have 
revised  §  431.635(c)(2)  to  include  the 
term  “timely”  in  regard  to  when 
notification  must  occur.  We  are  not, 
however,  specifying  a  further  definition 
of  “timely".  A  further  Federal  definition 
could  not  recognize  the  unique 
characteristics  and  capacities  of  each 
State  Medicaid  program  and  would 
unduly  constrain  State  flexibility. 
Existing  Federal  guidelines  on  timely 
processing  of  Medicaid  claims  should 
ensure  that  eligible  persons  are  notified 
in  a  timely  manner. 
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/.  State  Plan  Requirement — 
Identification 

Comment  One  commenter  suggested 
that  the  final  regulations  incorporate  a 
requirement  that  the  State  specify  in  the 
State  plan  the  method  the  State  will  use 
to  identify  the  targeted  population  in 
order  to  strengthen  the  effectiveness  of 
the  regulation  and  to  achieve  a  broader 
notification  process. 

Response:  The  statute  does  not 
explicitly  call  for  States  to  provide  such 
information  in  the  State  plans.  Also,  we 
do  not  believe  that  this  information 
would  be  of  use  in  either  strengthening 
the  effectiveness  of  the  regulation  or 
ensuring  a  broader  notiff  cation  process. 
The  regulation  clearly  sets  forth 
reasonable  requirements  that  fulfill  the 
statutory  requirements.  We  expect 
States  to  fulffll  the  notiffcation  and 
referral  requirements  in  accordance 
with  the  clear  requirements  of  the  law 
and  regulations.  We  will  monitor  State 
performance  to  ensure  effectiveness  and 
compliance  with  statutory  and 
regulatory  requirements  through  the 
established,  ongoing  process  of  State 
compliance  with  all  statutory  and 
regulatory  requirements. 

/.  Identification  and  Notification — 
Public  Suggestions 

Comments:  Several  commenters 
responded  to  our  request  for  comments 
on  how  best  to  iden^y  the  maximum 
universe  of  pregnant,  breastfeeding,  and 
postpartum  women  and  children  under 
age  5  and  how  best  to  notify  these 
recipients. 

One  commenter  suggested  that  case- 
by-case  notiffcation  at  the  time  of 
application  for  Medicaid,  coupled  with 
an  annual  general  information/referral 
notice  to  all  Medicaid  recipients,  would 
be  acceptable. 

Other  commenters  noted  that  the  way 
to  most  surely  identify  all  pregnant, 
breastfeeding,  or  postpartum  women  is 
to  given  information  about  WIC  to  all 
persons  at  the  time  of  the  initial 
Medicaid  eligibility  determination,  as 
physical  conditions  that  a  woman  is 
pregnant,  postpartum,  and/or 
breastfeeding  may  not  be  readily 
apparent  to  an  interviewer  and  a 
woman  may  not  be  aware  she  is 
pregnant  at  the  time  of  the  intake 
interview. 

One  Commenter  pointed  out  that 
notiffcation  to  the  target  groups  can  be 
achieved  through  computer 
identiffcation  of  women  using 
pregnancy-related  services  and  child 
bir^dates.  In  the  commenter's  political 
jurisdiction,  quarterly  notices' regarding 
the  WIC  program  are  sent  to  all  women 
participating  in  the  pregnant  women's 


programs,  the  temporary  legalized  alien 
program,  and  the  medically  needy 
program.  In  addition,  notices  are  sent  to 
AFDC  and  Medicaid-only  cases  if  the 
comptuer  database  indicates  that 
someone  in  the  case  has  received  a 
pregnancy-related  service  in  the 
previous  quarter. 

One  commenter  noted  that  a  toll-free 
telephone  number  is  currently  used  by 
the  WIC  program  in  their  jurisdiction  to 
provide  information  on  clinic  locations 
and  how  to  make  appointments.  The 
commenter  suggested  that  such  a  toll- 
ff'ee  number  could  also  serve  a  useful 
purpose  in  giving  information-referral  to 
Medicaid  recipients.  In  addition,  the 
commenter  suggested  adding 
information/referral  material  to  the 
forms  sent  to  eligibles  in  the  periodic 
eligibility  redetermination  process. 

One  commenter  noted  a  cooperative 
agreement  already  in  place  between  the 
Medicaid  and  WIC  agencies  that 
provides  for  written  notiffcation  about 
WIC  at  Medicaid  eligibility 
determinations  and  written  notification 
about  WIC  annually  on  the  Medicaid 
card  of  every  Medicaid  recipient 

One  commenter  recommended  that 
States  be  encouraged  to  use  the  new 
Medicaid  outreach  locations  required  by 
sections  4602  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508],  as  referral  sources.  The  commenter 
also  recommended  that  HCFA 
encourage  States  to  educate  providers  of 
early  and  periodic  screening,  diagnosis, 
and  treatment  as  well  as  other  pediatric 
and  obstetrical  practitioners,  of  the 
availability  of  the  WIC  program. 

Response:  All  of  these  suggestions  are 
laudable,  either  as  components  of.  or 
complements  to,  the  information  and 
referral  required  by  section  6406  of 
OBRA  '89.  We  do  not  believe  it  is 
feasible  to  include  such  detailed 
descriptions  of  these  examples  in  the 
regulations.  States  are  encouraged  to 
use  these  and  other  devices  or  methods 
as  programs  to  satisfy  the  requirements 
of  section  6406  are  developed  and 
reffned. 

V.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
regulations  as  final,  with  the  changes 
discussed  in  section  FV  of  this  preamble. 
In  summary,  we  are  adding  to  the 
regulations  a  reference  to  die  definitions 
of  “breastfeeding,"  “postpartum,”  and 
“pregnant"  women  as  deffned  in  section 
17  of  the  Child  Nutrition  Act  of  1966 
(S  431.634(b),  and  a  reference  to  the 
applicability  of  the  requirements  to 
pregnant  women  wo  are  determined 
presumptively  eligible  for  Medicaid 
(S  431.635  (c)(2)  and  (d)(2)).  We  are  also 
specifying  that  the  State’s  notiffcation  of 


WIC  benefits  must  be  “timely” 

(S  431.635  (c)(2)). 

VL  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any  ffnal 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  “major  rule";  that  is,  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Signiffcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  io  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  ffnal  regulation  will  not 
have  a  signiffcant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  RFA,  we  do  not  consider 
States  or  individuals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  ffnal 
regulation  that  may  have  a  signiffcant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  deffne  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  ffnal  rule  primarily  conforms  the 
Medicaid  regulations  to  Uie  legislative 
provisions  of  section  6406  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  that  are  already  in  effect.  The 
provisions  affect  only  States  and  certain 
individuals.  Although  some  States  are 
experiencing  or  will  experience 
increased  costs  as  a  result  of  preparing 
and  distributing  notices  about  the  WIC 
program  to  certain  Medicaid  recipients, 
we  believe  the  costs  are  negligible. 
Federal  matching  of  50  percent  helps 
offset  these  costs. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certiffes,  that  this  ffnal  rule  will  not  have 
a  signiffcant  economic  impact  on  the 
operation  of  a  substantial  number  of 
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small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory . 
flexibility  analysis. 

Vn.  Paperwork  Burden 

Section  431.635  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  We  estimate  a  reporting 
burden  of  1  hour  per  State  for  the  State 
to  complete  the  necessary  State 
Medicaid  plan  amendments  for  this 
statutory  requirement  and  submit  them 
to  HCFA.  We  estimate  a  paperwork 
burden  of  2  hours  for  each  State  to 
prepare  the  notices  about  the  WIC 
program  for  distribution  to  certain 
Medicaid  recipients.  We  have  submitted 
these  regulations  to  OMB  for  review.  A 
notice  will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

List  of  Subjects  in  42  CFR  Part  431 

Grant  programs-health,  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  431  is  amended  as 
follows: 

PART  431->STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sea  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  A  new  §  431.635  is  added  under 
subpart  M,  to  read  as  follows: 

S  431.635  Coordination  of  Medicaid  with 
Speciai  Suppiemental  Food  Program  for 
Women,  Infanta,  and  Children  (WIC). 

(a)  Basis.  This  section  implements 
sections  1902(a)(ll)(C)  and  1902(a)  (53) 
of  the  Act,  which  provide  for 
coordination  of  Medicaid  with  the 
Special  Supplemental  Food  Program  for 
Women,  Infants,  and  Children  (WIC) 
under  section  17  of  the  Child  Nutrition 
Act  of  1966. 

(b)  Definitions.  As  used  in  this 
section,  the  terms  breastfeeding  women, 
postpartum  women,  and  pregnant 
women  mean  women  as  deflned  in 
section  17  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1786(b)). 

(c)  State  plan  requirements.  A  State 
Plan  must  provide  for — 

(1)  Coor^nating  operation  of  the 
Medicaid  program  with  the  State's 
operation  of  the  Special  Supplemental 
Food  Program  for  Women,  Lofants,  and 
Children: 

(2)  Providing  timely  written  notice  of 
the  availability  of  WIC  benefits  to  all 
individuals  in  the  State  who  are 
determined  to  be  eligible  (including 


presumptively  eligible)  for  Medicaid  and 
who  are: 

(1)  Pregnant  women; 

(ii)  Postpartum  women: 

(iii)  Breastfeeding  women;  and 

(iv)  Children  imder  the  age  of  5. 

(3)  Referring  individuals  described 

under  paragraphs  (c)(2)  (i)  through  (iv) 
of  this  section  to  the  local  agency 
responsible  for  administering  the  WIC 
program. 

(d)  Notification  requirements.  (1)  The 
agency  must  give  the  written  notice 
required  under  paragraph  (c)  of  this 
section  as  soon  as  the  agency  identifies 
the  individual  (e.g.,  at  the  time  of  an 
eligibility  determination  for  Medicaid) 
or  immediately  thereafter  (e.g.,  at  the 
time  of  notice  of  eligibility). 

(2)  The  agency,  no  less  frequently 
than  annually,  must  also  provide  written 
notice  of  the  availability  of  WIC 
benefits,  including  the  location  and 
telephone  number  of  the  local  WIC 
agency  or  instructions  for  obtaining 
further  information  about  the  WIC 
program,  to  all  Medicaid  recipients 
(including  those  found  to  be 
presumptively  eligible)  who  are  under 
age  5  or  who  are  women  who  might  be 
pregnant,  postpartum,  or  breastfeeding 
as  described  in  paragraphs  (c)(2)  (i) 
through  (iv)  of  this  section. 

(3)  Tlie  agency  must  effectively  inform 
those  individuals  who  are  blind  or  deaf 
or  who  cannot  read  orimderstand  the 
English  language. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — ^Medical  Assistance 
Program) 

Editorial  note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  June 
17, 1992. 

Dated:  January  14, 1992. 

Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  March  3, 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  92-14661  Filed  6-23-92;  8:45  am] 
BILUNQ  COOE  4120-01-M 

Office  of  Child  Support  Enforcement 
45  CFR  Part  303 
RIN  0970-AA78 

Child  Support  Enforcement  Program; 
Federal  Parent  Locator  Service  Fees 

agency:  Office  of  (3iild  Support 
Enforcement  (OCSE),  ACF,  HHS. 
action:  Final  rule. 

summary:  The  Office  of  Child  Support 
Enforcement  operates  the  Federal 


Parent  Locator  Service  (FPLS)  as  part  of 
its  program  of  assisting  States  in 
securing  support  for  children.  We  have 
decided  to  seek  reimbursement  from 
States  for  use  of  the  FPLS  in  IV-D  cases 
in  which  the  support  rights  are  not 
required  to  be  assigned  to  the  State, 
effective  with  the  publication  of  this  rule 
in  final  form.  States  may  pay  the  fees 
themselves  or  charge  the  individuals 
involved  in  the  case.  The  user  fee  is 
anticipated  to  be  a  minimal  amount,  not 
exceeding  $1.00  per  request. 

EFFECTIVE  DATE:  June  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  J.  Hagan,  Policy  and  Planning 
Division.  OCSE,  (202)  401-5375. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  regulation  which 
require  approval  under  the  Paperwork 
Reduction  Act. 

Statutory  Authority 

This  regulation  is  published  under  the 
authority  of  sections  453(c)(3),  453(e)(2) 
and  1102  of  the  Social  Seciuity  Act  (ffie 
Act). 

Section  453  of  the  Act  was  enacted  as 
part  of  Public  Law  93-647,  the  Social 
Services  Amendments  of  1974.  Section 
453  established  the  FPLS  and  specifies 
the  conditions  under  which  authorized 
persons  may  request  information 
concerning  the  whereabouts  of  absent 
parents.  Under  section  453(c)(3),  “the 
resident  parent,  legal  guardian,  attorney, 
or  agent  of  a  child  (other  than  a  child 
receiving  aid  under  part  A  of  this  tide) 
(as  determined  by  regulations 
prescribed  by  the  Secretary)  without 
regard  to  the  existence  of  a  court  order 
against  an  absent  parent  who  has  a  duty 
to  support  and  maintain  any  such  child” 
is  authorized  to  request  information 
from  the  FPLS.  Section  453(e)(2)  requires 
that  “Whenever  such  services  are 
furnished  to  an  individual  specified  in 
subsection  (c)(3),  a  fee  shall  be  charged 
such  individual.  The  fee  so  charged  shall 
be  used  to  reimburse  the  Secretary  or 
his  delegate  for  the  expense  of  providing 
such  services.” 

Section  1102  of  the  Act  requires  the 
Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  under  the  Act 

Background 

The  FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  absent  parents 
and/or  their  employers  for  purposes  of 
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establishing  paternity  and  seoiring 
support. 

Under  the  Child  Support  Enforcement 
program,  each  State  is  required  to 
operate  a  State  parent  locator  service 
(SPLS).  See  regulations  at  45  CFR  302.35. 
The  SPLS  uses  all  relevant  sources  of 
information  available  to  it  in  the  State, 
such  as  unemployment  compensation, 
employer  and  wage  information,  tax 
records,  motor  vehicle  records  and 
property  ownership  information.  In 
addition,  the  SPLS  has  access  to  the 
FPLS,  which  obtains  information  from 
Federal  and  State  data  bases,  such  as 
records  of  the  Internal  Revenue  Service, 
the  Social  Security  Administration,  the 
Department  of  Defense,  the  National 
Personnel  Records  Center,  the  Selective 
Service,  the  Department  of  Veterans 
Affairs,  and  the  State  Employment 
Security  Agencies. 

The  process  of  obtaining  this  location 
information  is  carefully  controlled  under 
regulations  at  45  CFR  303.70  and  by 
program  instructions.  A  State  request 
must  come  only  from  SPLS  offices  and 
authorized  local  offices.  States  must 
submit  an  annual  certification,  signed  by 
the  director  of  the  State  child  support 
enforcement  agency  (known  as  Ae  IV-D 
agency)  or  his/her  designee  attesting 
that  requests  are  being  made  solely  to 
locate  an  individual  for  Child  Support 
Enforcement  program  purposes,  or  in 
connection  with  a  parent^  kidnapping 
and  child  custody  case  as  authorized  by 
Public  Law  96-611.  All  information 
obtained  through  the  FPLS  must  be 
safeguarded  and  treated  as  confidential. 

Until  now,  the  FPLS  only  charged  for 
non-IV-D  locate-only  and  parental 
kidnapping  and  child  custody  cases. 

(See  OCSE-AT-76-3,  dated  February  13, 
1976.) 

Changes  to  Previous  Regulations 

Fees  for  use  of  the  FPLS  in  child 
support  enforcement  cases  were 
previously  covered  in  regulations  at 
5  303.70(e)  (1).  (2),  (4),  and  (5).  Under 
paragraph  (e)(1),  the  State  FV-D  agency 
had  to  pay  the  fees  required  under 
section  453(e)(2)  of  the  Act.  Under 
paragraph  (e)(2),  the  IV-D  agency  was 
required  to  charge  the  fee  to  the  resident 
parent,  attorney  or  agent  of  a  child  who 
is  not  receiving  aid  under  title  IV-A  of 
the  Act.  (Previously,  this  had  been 
interpreted  to  mean  an  individual  who 
has  requested  locate-only  services.) 
Paragraph  (e)(4)  required  that  the  fee  be 
reasonable  and  as  close  to  actual  costs 
as  possible  so  as  not  to  discourage  use 
of  services  by  authorized  individuals. 
Under  paragraph  (e)(5),  the  Office  of 
Child  Support  Enforcement  (OCSE) 
collected  the  fees  from  the  IV-D  agency 
by  an  offset  of  the  State's  quarterly 


grant  award.  Other  parts  of  paragraph 
(e)  cover  FPLS  fees  charged  to  States  for 
location  requests  made  in  parental 
kidnapping  and  child  custody  cases. 

In  this  document,  we  revised 
S  303.70(e)(1)  to  make  clear  that, 
effective  upon  publication,  the  State 
must  pay  the  FPLS  fee  in  any  child 
support  case  in  which  individuals  are 
not  required  to  assign  their  support 
rights  to  the  State.  This  is  consistent 
with  the  requirements  of  section 
453(e)(2)  of  the  Act,  and  the  original 
intent  of  Congress  in  1975,  that  a  fee 
shall  be  charged  to  reimburse  the 
Secretary  for  the  expense  of  operating 
the  FPLS.  Moreover,  we  are  using  our 
authority  under  section  1102  of  the  Act 
to  expand  the  cases  not  subject  to  the 
fee  to  include,  in  addition  to  AFDC 
cases,  other  IV-D  cases  in  which  an 
assignment  of  support  rights  to  the  State 
is  required  (i.e.,  IV-E  foster  care  and 
Medicaid  cases). 

We  revised  paragraph  (e)(2)  to  permit 
the  State  to  charge  the  resident  parent, 
attorney  or  agent  of  a  child  the  fee  or  to 
pay  the  fee  itself  without  charging  the 
individual.  This  provision  in  paragraph 
(e)(2)(i)  conforms  to  Federal  policy  in 
previous  paragraph  (e)(3)  on  FPLS  fees 
paid  in  parental  iddnapping  and  child 
custody  cases.  The  new  paragraph 
(e)(2)(i)  gives  States  the  same  payment 
option  in  all  three  types  of  cases  (IV-D 
cases  in  which  no  assignment  of  support 
rights  to  the  State  is  required,  non-IV-D 
locate-only  cases  in  which  location  of 
an  absent  parent  is  the  only  service 
requested,  and  parental  kidnapping  and 
child  custody  cases).  Paragraph  (e)(2)(ii) 
allows  the  IV-D  agency  to  recover  the 
fee  from  the  absent  parent  in  non-IV-4) 
cases  and  repay  the  individual 
requesting  information  or  itself,  similar 
to  the  option  for  application  fees  for 
non-IV-D  cases  under  §  302.33. 
Paragraph  (e)(2)(iii)  provides  that  the 
payment  of  a  fee  by  the  IV-D  agency  is 
not  a  reimbursable  expense  under  the 
IV-D  program.  Rather,  such  amounts 
would  be  counted  as  program  income 
and,  in  accordance  with  §  304.50,  would 
be  excluded  from  quarterly  expenditiu'e 
claims.  The  previous  paragraph  (e)(3) 
was  deleted. 

We  redesignated  the  previous 
paragraph  (e)(4)  as  new  paragraph 
(e)(3).  It  continues  to  require  that  fees  be 
reasonable  and  as  close  to  actual  costs 
as  possible  so  as  not  to  discourage  use 
of  the  FPLS. 

I^evious  paragraph  (e)(5)  provided 
that  the  Federal  government  collect  the 
fees  from  the  States  by  an  offset  of  the 
quarterly  grant  awards.  This  process 
was  contained  in  previous  paragraph 
(e)(6)  and  may  be  summarized  as 
follows: 


The  Federal  government  will  charge 
the  IV-D  agency  periodically  for  the 
costs  of  processing  requests  to  use  the 
FPLS.  Previously,  an  additional  fee  was 
charged  for  those  cases  submitted 
without  a  Social  Security  number  (SSN). 
With  the  new  fee  structure,  the  same  per 
case  fee  will  be  charged  for  cases 
submitted  with  or  without  an  SSN. 

If  a  State  fails  to  pay  the  fees  charged, 
use  of  the  FPLS  may  be  suspended  for 
cases  subject  to  the  fees  until  payment 
is  received.  Finally,  fees  shall  be 
transmitted  in  the  amount  and  manner 
prescribed  by  the  OCSE  in  instructions. 
The  procedures  for  Federal  collection  of 
fees  outlined  above  are  contained  in  a 
new  paragraph  (e)(4)  that  covers  fees  in 
applicable  child  support  cases  and  all 
parental  kidnapping  and  child  custody 
cases.  Previous  paragraphs  (e)  (5)  and 
(6)  were  deleted. 

As  explained  later  in  response  to 
comments,  we  have  also  revised  the 
standards  for  program  operations 
regarding  location  of  absent  parents,  at 
S  303.3,  by  deleting  S  303.3(b)(6)  which 
had  required  IV-D  agencies  to  resubmit 
to  the  ^LS  at  least  annually  cases  in 
which  location  was  needed,  previous 
attempts  to  locate  had  failed,  and  which 
met  the  requirements  for  submittal. 

We  expect  that  States  have 
mechanisms  in  place  to  collect  and 
transmit  the  fees  with  minimal  lead 
time,  since  they  have  already  developed 
procedures  for  handling  FPLS  user  fees 
in  parental  kidnapping  and  child 
custody  and  non-IV-D  locate-only 
cases.  If  any  administrative  costs  are 
incurred  by  States  in  implementing  this 
fee.  States  may  wish  to  consider  such 
costs  when  setting  their  cost  recovery 
procedures,  if  they  have  elected  in  their 
State  plans  to  recover  costs  in  non- 
AFDC  cases.  Based  on  the  number  of 
requests  for  FPLS  services  anticipated 
for  FY 1991,  we  expect  to  recover 
approximately  687,000  dollars  per  year 
through  the  charges  imposed  by  this 
regulation. 

Fees  Previously  in  Effect 

Most  of  the  billing  and  payment 
procedures,  extended  in  this  regulation 
to  all  child  support  cases  subject  to  a 
fee,  had  been  in  effect  for  parental 
kidnapping  and  child  custody  cases 
since  1981  when  the  final  relations  on 
use  of  the  FPLS  in  parental  kidnapping 
and  child  custody  cases  were  published. 
These  procedures  resulted  in  a  direct 
payment  to  the  OCSE,  through  an  HHS 
account,  and  expedited  availability  of 
funds  specific  to  operation  of  the  FPLS. 

Under  previous  policies  on  use  of  the 
FPLS  in  parental  kidnapping  and  child 
custody  cases  (OCSE  Action 
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Transmittal  81-12,  dated  June  15, 1981), 
we  charged  a  fee  of  $10  for  each  request 
that  contained  a  social  security  number, 
and  an  additional  fee  of  $4  for  each 
request  submitted  without  a  social 
security  number.  If  the  social  security 
number  could  not  be  found,  the  $10  fee 
was  not  charged  since  location  requests 
could  not  be  processed  without  this 
number.  A  similar  fee  was  charged  for 
non-IV-D  locate-only  requests  pursuant 
to  OCSE-AT-82-17  (dated  November  12, 
1982).  States  were  notified  by  action 
transmittal  in  advance  of  any  change  in 
the  fee  amounts.  States  are  billed  on  an 
annual  basis  to  minimize  the 
administration  and  paperwork 
connected  with  this  process. 

OCSE  has  reviewed  the  costs  and 
determined  a  user  fee  which  is 
substantially  less  than  was  previously 
charged.  We  considered  the  costs  of  fees 
charged  by  the  Internal  Revenue  Service 
and  State  Employment  Security 
Agencies,  the  associated  costs  of  the 
National  Child  Support  Computer 
Center,  OCSE’s  related  costs,  including 
salary  and  benebts  of  OCSE  FPLS  and 
systems  suport  personnel,  telephones 
and  building  costs,  mailings,  training, 
personal  computer  and  supplies,  the  cost 
of  the  contractor  which  provides  support 
to  the  FPLS,  and  other  relevant  costs. 

We  expect  the  fee  to  be  approximately 
$1.(X)  per  request. 

An  Action  Transmittal  will  be  issued 
setting  forth  fees  and  procedures  for 
billing  and  payment  for  all  requests  sent 
to  the  FPLS  in  parental  kidnapping  and 
child  custody  cases  and  cases  in  which 
an  assignment  of  support  rights  to  the 
State  is  not  required.  We  will  review 
costs  periodically  and  make  adjustments 
to  the  fee  and  revise  the  Action 
Transmittal,  if  appropriate.  This  final 
.  regulation  supersedes  OCSE-AT-7&-3. 

Response  to  Comments 

We  received  65  conunents  on  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register 
November  15, 1990  (55  FR  47777), 
including  comments  from  State  and  local 
IV-D  agencies  and  child  advocacy 
groups.  Comments  and  our  responses 
are  as  follows. 

Statutory  Authority 

Comment:  One  commenter  questioned 
why  OCSE  should  start  charging  FPLS 
fees  after  15  years  of  not  charging  fees 
for  FPLS  services.  Three  commenters 
challenged  the  legal  basis  for  the 
proposal,  claiming  that  the  legislation 
provided  for  the  FPLS  fee  to  be  charged 
only  for  parental  kidnapping  and  child 
custody  cases  and  non-IV-D  locate-only 
cases. 


Response:  The  Social  Security 
Amendments  of  1975  (Pub.  L  93-647), 
enacted  January  4, 1975,  established  title 
IV-D  of  the  Act  and  the  FPLS.  Section 
453(e)(2)  provides  that:  “  *  *  * 

Whenever  such  services  are  furnished  to 
an  individual  specifred  in  subsection 
(c)(3),  a  fee  shall  be  charged  such 
individual.  The  fee  so  charged  shall  be 
used  to  reimburse  the  Secretary  or  his 
delegate  for  the  expense  of  providing 
such  services.”  Section  453(c)  of  the  Act 
specifies  the  “authorized -Jlerson” 
authorized  to  receive  information  as  to 
the  whereabouts  of  the  absent  parent 
includes  “the  resident  parent,  legal 
guardian,  attorney,  or  agent  of  a  child 
[other  than  a  child  receiving  aid  under 
part  A  of  this  title)  *  *  (emphasis 
added).  The  legislative  history  of  Pub.  L 
93-647,  specifrcally  the  deliberations  of 
the  Senate  Committee  on  Finance 
(Senate  Report  93-1356:  page  55), 
provided  that  “(i)n  the  case  of  parent 
location  services,  a  fee  would  be 
charged  in  non-welfare  cases.”  Senate 
Report  No.  93-1356  further  specifred,  on 
page  55,  “(t)hat  collection  activities  for 
non-welfare  families  are  thus  envisioned 
as  being  self-financing,  unless  a  State 
decides  that  it  does  not  want  to  charge 
for  the  cost  of  the  service.”  The  original 
Federal  legislation  for  child  support 
enforcement  services  under  title  IV-D  of 
the  Act,  Pub.L.  93-647,  required  fees  for 
the  FPLS  be  charged  in  non-IV-D  cases. 
Current  economic  and  budgetary 
problems  warrant  the  charging  of  the 
minimal  FPLS  fees  contained  in  these 
regulations. 

Comment'  One  commenter  referenced 
a  recent  legislative  proposaL  requiring 
State  child  support  enforcement 
agencies  to'pay  for  FPLS  services,  which 
Congress  rejected,  as  “prooF'  that  we 
lack  legislative  authority  to  charge  fees 
for  the  use  of  the  FPLS.  The  same 
commenter  suggested  that  Federal 
legislation  allows  fees  only  for 
application,  IRS  offset,  and  genetic 
testing,  and  that  FPLS  fees  are  not 
authorized.’Two  commenters  suggested 
that,  rather  than  OCSE  charging  a  fee 
for  each  submittal,  each  State  be 
charged  a  flat  fee  for  access  to  the  FPLS 
so  that  States  could  plan  for  a  specifrc 
amount  in  its  budget  tracking  systems. 

Response:  The  recent  legislative 
proposal  referenced  by  the  commenter 
was  to  charge  the  States  fees  for  use  of 
the  FPLS,  while  this  regulation 
implements  the  existing  statutory 
requirement  that  non-IV-D  individuals 
pay  fees  for  access  to  the  FPLS  location 
services.  We  have  not  proposed  to 
charge  a  flat  fee  to  each  State  for  access 
to  the  FPLS.  Additionally,  States  have 
had  extensive  experience  with  using  the 


FPLS  and  should  have  an  adequate 
basis  from  which  to  projecf  future 
budgetary  requirements.  Besides,  the 
charging  of  FPLS  fees  on  the  basis  of  the 
number  of  submittals  may  encourage 
States  to  exhaust  their  State  and  local 
resources  before  referring  a  case  to  the 
FPLS. 

Comment:  One  commenter  suggested 
that  OCSE  obtain  clearance  of  the  FPLS 
fee  proposal  by  the  LV-D  Directors’ 

Policy  Conunittee  before  the  FPLS  fee 
policy  is  promulgated. 

Response:  We  believe  that  the 
procedures  required  under  the 
Administrative  Procedures  Act  for 
providing  an  opportunity  for  public 
comment  on  proposed  regulations  before 
the  frnal  regulations  are  published 
provide  sufficient  opportunity  for  public 
input  during  the  rulemaking  process. 

Cases  Subject  to  FPLS  Fees 

Comment:  Several  commenters 
requested  clarifrcation  about  whether 
former  recipients  of  public  assistance 
would  also  be  exempt  from  the  FPLS  fee. 

Response:  No,  former  recipients  of 
public  assistance  are  not  exempt  from 
the  FPLS  fee.  This  regulation,  at  45  CFR 
303.70(e)(1),  requires  the  LV-D  agency  to 
pay  the  fee  in  cases  other  than  those  in 
which  there  is  an  assignment  of  support 
rights  as  defined  in  45  CFR  301.1.  Only 
current  recipients  of  AFDC,  non-AFDC 
Medicaid,  and  title  IV-E  foster  care 
services  are  exempt  from  the  FPLS  fee. 
As  with  applicants  for  IV-D  services. 
States  have  the  option  to  charge  the 
former  recipient  of  public  assistance, 
eligible  for  IV-D  services  under  45  CFR 
302.33(d)(l)(ii)  (as  published  in  the 
Federal  Register  on  February  26, 1991 
(56  FR  7988)),  for  the  costs  of  the  FPLS 
fee  or  to  absorb  the  cost  of  the  FPLS  fee 
out  of  State  funds.  States  may  recover 
the  cost  of  the  FPLS  fee  from  the  absent 
parent  and  reimburse  the  individual 
requesting  information,  or  itself,  as 
appropriate. 

Comment'  Several  commenters 
opposed  the  proposal  distinguishing 
between  cases  with  Federally-required 
assignment  of  support  rights  to  the  State 
and  those  without  such  assignment 
claiming  that  the  proposal  discriminated 
against  those  without  such  assignment 
and  denied  those  without  such 
assignments  due  process  under  the 
Constitution.  One  commenter  suggested 
we  charge  a  smaller  fee  and  charge  the 
fee  in  all  cases,  including  those  with 
Federally-required  assignment  of 
support  rights  to  the  State,  in  order  to 
facilitate  tracking  for  billing. 

Response:  The  statute  prohibits 
charging  FPLS  fees  in  AFDC  cases. 
Under  section  453(c)(3)  and  453(e)(2)  of 
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the  Act.  FPLS  fees  must  be  charged  to 
the  resident  parent,  legal  guardian, 
attorney,  or  agent  of  a  child  (other  than 
a  child  receiving  aid  under  title  FV-A  of 
the  Act). 

Comment:  Two  commenters 
expressed  concern  that  the  charging  of 
FPLS  fees  for  cases  without  assignment 
of  support  rights  to  the  State,  coupled 
with  the  cap  on  non-AFDC  incentives 
payments,  appears  to  be  encouraging 
the  provision  of  less  services  to  non- 
AFDC  applicants  for  IV-D  services.  Two 
commenters  were  “extremely 
concerned”  that  the  FPLS  fees  proposal 
is  a  “precursor”  to  additional  user  fees. 

Response:  The  charging  of  FPLS  fees 
should  not  discourage  IV-D  agencies 
from  providing  the  Ml  range  of  IV-D 
services  to  all  those  in  need.  The 
nominal  fee  for  submitting  a  case 
without  a  required  assignment  of 
support  rights  to  the  State  can  be 
absorbed  by  the  State  or  charged  to  the 
individual  requesting  information.  States 
also  have  the  option  to  recover  the  cost 
of  the  FPLS  fee  from  the  absent  parent 
and  repay  the  individual  requesting 
information  or  itself,  as  appropriate. 
Charging  FPLS  fees  in  cases  without  an 
assignment  is  consistent  with  the 
Congressional  intent  with  respect  to  the 
1975  legislation  that  non-welfare  cases 
pay  for  the  cost  of  accessing  FPLS 
location  sources. 

Comment:  The  majority  of 
commenters  strongly  objected  to  the 
charging  of  FPLS  fees  since  the  States 
are  also  required  to  access  the  FPLS  in 
initial  location  attempts,  under  45  CFR 
.303.3(b)(3),  and  annually  thereafter, 
under  45  CFR  303.3(b)(6).  One 
commenter  suggested  that  OCSE  cheu^e 
the  FPLS  fee  only  for  the  first  FPLS 
submittal  in  each  case,  with  subsequent 
FPLS  submittals  on  the  same  case  being 
free. 

Response:  In  response  to  comments, 
we  deleted  45  CFR  303.3(b)(6)  which  had 
required  States  to  resubmit  appropriate 
cases  aimually  to  the  FPLS  when 
location  services  were  still  required. 
States  are  required,  under  45  CFR 
303.3(b)(3),  to  access  all  appropriate 
location  sources,  including  transmitting 
appropriate  cases  to  the  FPLS.  However, 
if  location  information  sufficient  to  take 
the  next  appropriate  action  in  a  case  can 
be  obtained  without  submittal  of  the 
case  to  the  FPLS,  submittal  would  not  be 
necessary.  Since  the  FPLS  has  a  broad 
range  of  location  sources  which  are 
otherwise  unavailable  to  the  States,  we 
strongly  encourage  States  to  resubmit 
cases  to  the  FPLS  when  their  efforts  to 
locate  the  absent  parent  using  their  own 
location  resources  have  been 
unsuccessful.  The  Federal  regulations,  at 
45  CFR  303.3(b)(5).  still  require  repeat 


location  attempts  where  previous 
attempts  failed  but  adequate  identifying 
and  other  information  exists  to  meet 
requirements  for  submittal.  We 
particularly  encourage  States  to 
resubmit  a  case  to  the  FPLS  before 
closing  the  case  due  to  failure  to  locate 
the  absent  parent. 

Comment:  Two  commenters  asked  if 
the  same  FPLS  fee  would  be  charged  for 
FPLS  submittals  in  which  location 
information  is  needed  in  parental 
kidnapping  and  child  custody  or  non-IV- 
D  locate-only  cases. 

Response:  The  FPLS  fee  will  be  the 
same  for  all  parental  kidnapping  and 
child  custody  cases  and  all  non-IV-D 
locate-only  cases. 

Amount  of  Fee — ^Impact  on  States  or 
Individuals 

Comment'  Several  commenters 
expressed  concern  that  their  States 
would  be  imable  to  afford  the  costs  of 
the  FPLS  fees  or  of  establishing  a 
process  to  recover  the  costs  from  the 
individual  requesting  information  or  the 
absent  parent. 

Response:  As  provided  in  45  CFR 
303.70(e)(2)  (i)  and  (ii),  the  IV-D  agency 
has  the  option  to  charge  the  costs  of  the 
FPLS  fees  to  the  person  requesting  the 
FPLS  information  or  to  pay  the  cost 
itself,  as  well  as  the  option  to  attempt  to 
recover  the  cost  of  the  FPLS  fee  from  the 
absent  parent.  Federal  matching  funds 
are  available  to  the  FV-D  agency  at  the 
prevailing  matching  rate  for  the  costs  of 
establishing  and  maintaining  the 
administrative  procedures  for  charging 
the  individual  requesting  information, 
and,  at  State  option,  recovering  the  costs 
from  the  absent  parent  and  repaying  the 
individual  requesting  information  or 
itself,  as  appropriate. 

Comment:  Two  conunenters 
questioned  whether  the  charging  of 
^LS  fees  was  the  most  cost-effective 
way  to  increase  collections  under  the 
IV-D  program,  and  suggested  that  States 
could  improve  their  collections  more 
efficiently  if  they  used  the  money 
instead  for  hiring  additional  staffi 

Response:  The  charging  of  FPLS  fees 
is  intended  to  carry  out  the  intent  of 
Congress  that  persons  not  receiving 
assistance  who  benefit  from  the  location 
services  of  the  FPLS  should  bear  the 
costs.  It  is  not  intended  to  increase 
collections  under  the  FV-D  program.  We 
emphasize  that  absorbing  the  cost  of  the 
FPLS  fees  is  an  option  for  States,  not  a 
requirement.  States  may  charge  the 
individual  requesting  the  information. 
States  also  have  the  option  to  recover 
the  cost  of  the  FPLS  fees  from  the  absent 
parent  and  repay  the  individual 
requesting  information  or  itself,  as 
appropriate. 


Comment'  One  commenter  requested 
that  OCSE  allow  States  to  use  other 
location  resources  from  the  private 
sector  if  these  other  resources  are  more 
cost-effective  than  the  FPLS. 

Response:  If  a  State  is  able  to 
successfully  locate  the  absent  parent 
within  the  75-day  timeframe  required  in 
45  CFR  303.3(b)(3),  using  location 
resources  other  than  the  FPLS,  then 
submittal  of  the  case  to  the  FPLS  would 
not  be  necessary. 

Comment:  One  commenter  pointed  out 
that  States  might  be  less  likely  to  use  the 
FPLS  since  fees  are  being  charged.  This 
could  lead  to  a  delay  in  location  and 
possibly  to  applicants  for  IV-D  services 
becoming  eligible  for  public  assistance 
for  lack  of  child  support  collections. 

Response:  Since  the  Federal 
regulations,  at  45  CFR  303.3(b)(3), 
require  FV-D  agencies,  within  75  days  of 
determining  that  location  is  necessary, 
to  access  all  appropriate  location 
soiirces,  incluffing  the  FPLS,  States'  use 
of  the  FPLS  should  not  decrease  for 
appropriate  cases.  States  which 
aggressively  pursue  State  and  local 
location  information  may  be  able  to 
complete  location  services  for  many  FV- 
D  cases  without  submitting  them  to  the 
FPLS,  which  would  reduce  their  need  for 
FPLS  services.  Timeframes  for  providing 
location  services  should  ensure  location 
services  are  not  delayed. 

Comment:  The  regulations,  at  45  CFR 
303.70(e)(4)(ii),  provide  that  if  a  State 
fails  to  pay  the  FPLS  fee  for  cases 
submitted,  FPLS  services  may  be 
suspended  for  cases  subject  to  the  FPLS 
fee  imtil  the  State  pays  the  fees.  Two 
commenters  expressed  concern  that 
families  needing  FPLS  services  would  be 
denied  access  to  the  FPLS  if  their  State 
were  under  suspension  for  failure  to 
pay. 

Response:  We  do  not  expect  that 
States  which  opt  to  absorb  the  cost  of 
the  FPLS  fees,  rather  than  charging  the 
individual  requesting  information  or 
recovering  the  cost  ^m  the  absent 
parent,  would  then  refuse  to  pay  the 
FPLS  fee  and  face  suspension.  However, 
a  State  which  fails  to  meet  Federal 
requirements  for  use  of  the  FPLS  in 
appropriate  cases  may  be  found  not  to 
have  complied  with  State  plan 
requirements  and|could  be  subject  to 
audit  penalties. 

Comment.  One  commenter  requested 
definite  information  on  the  amount  of 
the  FPLS  fee,  in  order  to  allow  the  IV-D 
agency  to  adequately  plan  its  budget. 

Response:  Based  upon  current 
operating  costs,  it  is  anticipated  that,  for 
those  cases  eligible  for  a  fee,  the  cost 
will  be  approximately  $1.00  per  case. 
Each  year,  the  cost  will  be  reassessed 
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and  adjusted  if  necessary.  The  States 
will  be  noUned  if  the  fee  is  changed.  The 
OCSE  Annual  Report  to  Congress 
provides  the  number  of  location 
requests  submitted  by  each  State  to  the 
FPLS  for  the  last  five  years.  Using  this 
data,  the  States  will  be  able  to  project 
the  approximate  number  of  cases  they 
will  submit  and,  therefore,  the  costs  diey 
can  expect  to  incur.  Upon  request,  the 
FPLS  will  provide  the  State  with  the 
number  of  cases  submitted  last  year. 

We  will  charge  each  State  for  the 
number  of  non-IV^  and  parental 
kidnapping  and  child  custody  cases 
submitted  to  the  FPLS  by  that  State. 
Again,  it  is  recommended  that, 
whenever  appropriate,  States  exhaust 
State  and  local  locate  resources  before 
referring  a  case  to  the  FPLS. 

Comment.  One  commenter  stated  that 
opposition  to  the  fee  could  be  overcome 
by  granting  the  commenter  direct 
computer  access  to  the  FPLS,  which 
would  speed  up  the  receipt  of  location 
information.  One  commenter  requested 
a  differential  fee  structure  for  the  FPLS 
fees,  where  submittals  by  tape  exchange 
would  be  charged  less. 

Response:  At  the  request  of  the  State 
IV-D  Director  and  upon  subsequent 
approval  by  OCSE,  large  jurisdictions 
can  obtain  direct  access  to  the  FPLS. 

With  direct  access,  the  user  can  expect 
to  receive  information  h*om  all  matches, 
except  those  done  quarterly,  within  an 
average  of  one  to  three  weeks  from  the 
date  they  submit  the  case  to  the  FPLS. 

We  are  not  establishing  a  differential 
fee  structure  since  the  amount  of  data 
processing  required  and  the  charges 
imposed  on  the  FPLS  are  comparable 
regardless  of  the  format  in  which  the 
cases  are  submitted. 

Comment  One  commenter  requested 
that  the  regulation  specify  a  “cap"  on 
the  FPLS  fee,  with  any  subsequent 
increase  allowable  only  through  the 
regulatory  process. 

Response:  As  has  been  the  case  with 
FPLS  fees  charged  for  non-IV-D  locate- 
only  cases  and  for  parental  kidnapping 
and  chiid  custody  cases,  we  will  use  the 
Action  Transmittal  process  when,  and  if, 
there  is  a  need  for  any  subsequent 
revision  to  the  amount  of  the  FPLS  fee. 
While  the  charging  of  fees  is  addressed 
in  regulations,  we  believe  it  is 
appropriate  to  set  the  amount  of  the  fees 
in  program  instructions.  Since  the  FPLS 
fees  are  to  cover  only  the  costs  to  the 
Federal  govenunent  of  operating  the 
FPLS,  the  costs  will  be  set  accordingly. 
Some  costs  [e.g.,  salaries,  equipment, 
and  overhead)  are  fixed,  while  others 
(e.g.,  computer  processing  time  and 
agency  charges)  fluctuate  with  volume. 
Continued  improvements  in  the  ' 
databases  and  technology  will  allow  the 
FPLS  to  be  even  more  efficient,  and 
should  limit  the  need  for  cost 
adjustments. 


Comment  One  commenter  expressed 
concern  that  the  proposed  regulation  did' 
not  specify  the  amount  of  the  additional 
FPLS  fee  to  be  charged  when  the 
submittal  does  not  include  a  social 
security  number  (SSN).  One  commenter 
does  not  include  a  social  security 
number  (SSN).  One  conunenter 
requested  clarification  about  whether 
the  additional  fee  for  cases  with  no  SSN 
would  be  charged  only  in  parental 
kidnapping  and  child  custody  cases  and 
non-IV-O  locate-only  cases  or  in  all  IV- 
D  cases  without  an  assignment  of 
support  rights  to  the  State.  Also,  would 
the  FPLS  submittal  fee  be  refunded  if  the 
case  was  submitted  without  a  SSN  and 
there  is  no  SSN  found? 

Response:  States  will  be  charged 
approximately  $1.00  per  case  for  all  non- 
IV-D  locate-only  cases  and  parental 
kidnapping  and  child  custody  cases 
submitted  to  the  FPLS.  No  additional  fee 
will  be  charged  for  a  case  submitted 
without  a  SSN.  The  FPLS  fee  would  not 
be  refunded  if  the  case  was  submitted 
without  a  SSN  and  no  SSN  is  found, 
since  the  FPLS  fee  is  based  upon 
submittal  of  the  case,  even  when 
location  information  is  not  found. 

Comment  One  commenter  requested 
clarification  about  whether  there  will  be 
an  additional  fee  for  processing  location 
submittals  through  the  State 
Employment  Security  Administrations 
(SESAs). 

Response:  Since  the  FPLS  fee  is  based 
on  the  total  costs  of  operating  the  FPLS, 
including  the  costs  of  processing 
location  submittals  through  the  SESAs. 
there  is  no  additional  fee  for  this 
service. 

Comment  One  commenter  suggested 
that  the  present  process  of  offsetting  the 
quarterly  OCSE  payment  to  the  States, 
under  45  CFR  303.70(e)(5),  is  preferable 
to  the  proposed  billing  system. 

Response:  At  present,  the 
commenter's  suggested  process  is  not 
available  for  charging  the  States  for 
their  FPLS  submittals.  We  are  exploring 
avenues  which  will  allow  this  option 
and  will  notify  States  of  the  procedures 
through  the  Action  Transmittal  process. 

Quality  of  FPLS  Data 

Comment  Commenters  pointed  out 
that  other  location  information 
resources,  including  some  Federal 
soiuxes,  are  better,  cheaper  and  provide 
more  timely  information.  Commenters 
also  complained  that  FPLS  data  is  quite 
out-of-date  by  the  time  the  State  or  local 
agency  receives  the  information  and 
that  the  absent  parents  often  have 
moved  already.  Additionally, 
commenters  pointed  out  that  other 
resources  are  more  cost-effective  than 
FPLS,  and  charge  the  State  IV-D 
agencies  only  when  the  submittal  results 
in  a  successfyl  location. 

One  commenter  suggested  that  the 


FPLS  fees  should  only  be  assessed  if  the 
location  information  is  later  verified. 

One  commenter  expressed  concern 
regarding  the  need  to  improve  both  the 
data  in  the  FPLS  system  and  the 
timeliness  of  responding  to  requests, 
and  suggested  that  FPLS  fees  should  not 
be  charged  if  more  than  thirty  days  pass 
before  the  location  information  is  sent  to 
the  State  or  local  IV-D  agency. 

Response:  Many  State  sources 
provide  State  level  location  data  that  is 
more  current  than  the  national  level 
data  provided  by  the  FPLS.  If  the  IV-D 
agency  believes  that  the  absent  parent 
is  residing  in-state,  we  encourage  the 
IV-D  agency  to  use  their  own  in-state 
resources  before  submitting  cases  to  the 
FPLS.  If  the  absent  parent  is  not  found 
by  using  State  level  sources,  the  Fn,S  is 
the  only  source  for  accessing  national 
Federal  databases. 

The  currency  of  the  locate  information 
provided  by  the  FPLS  is  not  within  the 
control  of  the  FPLS.  Rather,  the  currency 
of  the  information  is  determind  by  the 
frequency  with  which  each  of  the 
agencies  updates  its  database, 
llierefore,  the  currency  of  the  data 
ranges  from  very  current,  such  as  State 
Employment  Security  Agency  (SESA) 
unemployment  data  and  Social  Security 
Administration  (SSA)  benefit 
information,  to  data  which  are  a  year 
old,  such  as  National  Personnel  Record 
Center  (NPRC)  data.  The  time  of  year  of 
the  request  and  the  frequency  with 
which  the  source  agency  allows  the 
FPLS  to  conduct  matches  also  impacts 
on  the  currency  of  the  data.  For 
example,  the  Internal  Revenue  Service 
(IRS)  provides  the  address  reported 
when  filing  income  tax  returns. 
Therefore,  address  data  are  very  current 
during  and  right  after  Federal  income 
tax  returns  are  filed.  The  data  become 
progressively  less  current  throughout  the 
year. 

The  FPLS  is  continuously  looking  for 
additional  and  more  current  sources  of 
location  information  that  could  be 
accessed.  For  example,  the  quarterly 
SESA  crossmatches  implemented  in 
1990  have  provided  the  most  current 
wage  and  unemployment  data  available. 

The  turnaround  time  for  receipt  of 
information  from  the  FPLS  depends 
upon  how  often  the  agency  with  location 
information  permits  us  to  conduct  a 
crossmatch  and  the  data  processing 
capabilities  of  the  State  or  local 
jurisdiction  to  whom  we  forward  the 
information.  The  FPLS  conducts 
crossmatches  weekly  with  SSA  and  the 
IRS.  bi-weekly  with  the  Selective 
Service  System  (SSS),  Department  of 
Defense  (DOD)  and  NPRC,  bi-monthly 
with  the  Department  of  Veterans  Affairs 
(DVA),  and  quarterly  with  the  IRS  (for 
SSN  search)  and  SESAs.  The  FPLS  does 
not  maintain  a  database  of  addresses. 
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Information  received  from  the 
cooperating  agencies  is  passed  on  to  the 
requesting  jurisdiction  within  days  of 
receipt  by  Ae  FPLS.  Therefore,  the 
average  turnaround  time  from  the  day  of 
submittal  to  the  FPLS  is  one  to  three 
weeks,  with  the  exception  of  the 
quarterly  matches.  The  submitting  FV-D 
agency  may  experience  a  longer 
response  time  due  to  the  time  required 
by  their  State  data  processing  staff  to 
process  the  FPLS  tape  and  forward  the 
information  to  the  local  offices. 

Comment:  Two  commenters  stated 
that  the  FPLS  is  the  least  effective 
source  of  location  information  and  one 
commenter  suggested  that  OCSE 
propose  to  Congress  to  abolish  the  FPLS. 

Response:  Using  the  FPLS  is  the  only 
way  that  States  can  access  Federal 
databases.  If  the  absent  parent  is  living 
out  of  State,  the  FPLS  may  provide  the 
best  possible  leads  available.  While  the 
absent  parent  may  net  be  at  the  address 
provided  by:  the  FPLS,  these  leads 
provide  valuable  information  for  the  IV- 
D  agency  to  use  in  skip  tracing.  Skip 
tracing  is  the  process  of  using  whatever 
information  is  available  to  the  IV-D 
agency  to  develop  a  plan  for  locating  the 
absent  parent.  For  example,  if  the  FPLS 
can  only  provide  former  employment 
information  on  the  absent  parent,  the 
IV-D  agency  should  contact  the  former 
employer  for  any  additional  leads.  Or,  if 
the  FPLS  can  only  provide  a  former 
address,  the  IV-D  agency  should  contact 
the  U.S.  Postal  Service,  or  the  former 
landlord/landlady,  for  information  as  to 
where  the  absent  parent  may  now  live. 

In  fact,  in  1990,  States  requested  the 
assistance  of  the  FPLS  in  locating  the 
absent  parent  and/or  his/her  employer 
in  over  3  million  cases.  Location 
information  was  provided  to  the 
submitting  IV-D  agencies  in  79  percent 
of  the  cases  submitted  with  a  SSN. 

Sometimes  data  that  appears  to  be  out 
of  date  may,  in  fact,  provide  the  best 
lead  available.  For  example,  SSA  data  is 
older  and  updated  less  frequently  than 
SESA  data.  However,  in  conducting  an 
evaluation  of  SESA  data  we  determined 
that  SSA  does  provide  a  good  lead  in 
determining  in  which  State  the  absent 
parent  may  reside. 

For  the  SESA  evaluation,  we 
submitted  the  same  100,000  cases  to 
both  SSA  and  42  participating  SESAs. 
SSA  provided  addresses  on  68,113  cases 
and  the  SESAs  provided  addresses  on 
46,756  cases. 

In  23,345  cases,  no  address  was  found 
in  either  database. 

In  38,244  of  the  100,000  cases,  an 
address  was  found  by  both  SSA  and  the 
SESAs.  In  82  percent  of  these  cases,  the 
address  of  the  absent  parent  provided 
by  tl.e  SESA  was  in  the  same  State  as 


the  address  obtained  fi*om  SSA. 
Furthermore,  in  56  percent  of  these 
cases  both  the  SESA  and  SSA  provided 
addresses  for  the  absent  parent  that 
were  in  the  same  zip  code. 

Comment-  One  commenter 
recommended  that  OCSE  use  the  funds 
generated  by  the  FPLS  fees  to  improve 
the  FPLS  database,  stating  that  such  an 
improvement  would  in  part  compensate 
States  for  the  additional  costs  incurred. 

Response:  The  funds  generated  by  the 
FPLS  fees  will  cover  the  costs  to  the 
Federal  government  of  operating  the 
FPLS,  including  the  costs  of  processing 
the  submittals  and  the  fees  charged  by 
the  agencies  for  providing  the  data.  The 
FPLS  is  continuously  researching  the 
feasibility  of  accessing  additional 
databases  and  enhancing  FPLS 
operations  as  the  need  arises. 

Charging  the  Individual  Requesting 
Information 

Comment:  Several  commenters 
pointed  out  that  the  IV-D  agency  would 
not  be  able  to  collect  the  FPLS  fees  up 
front  from  the  individual  requesting 
information  since  the  IV-D  agency 
would  not  know  whether  the  use  of  the 
FPLS  would  be  necessary  in  a  particular 
case  or  how  many  times  the  case  might 
be  referred  to  FPLS.  There  would  also 
be  an  administrative  dilemma  regarding 
reimbursing  the  individual  requesting 
information  if  the  IV-D  agency  were  to 
collect  sufficient  money  to  allow  several 
submittals  and  then  located  the  absent 
parent  on  the  first  attempt.  Two 
commenters  also  expressed  concern  that 
IV-D  agencies  would  run  afoul  of  the 
cost  recovery  requirements,  which 
provide  that  cost  recovery  must  be  done 
on  a  case-by-case  basis. 

Response:  States  which  choose  to 
charge  the  FPLS  fee  to  the  individual 
requesting  location  information,  rather 
than  to  pay  the  FPLS  fee  without 
charging  the  individual,  may  charge  the 
individual  only  when  that  case  is 
submitted  to  the  FPLS.  If  the  case  is 
later  resubmitted,  the  State  may,  at  that 
time,  again  charge  the  individual 
requesting  information  for  the  FPLS  fee. 
Since  additional  referrals  may  not  be 
necessary,  it  would  be  inappropriate  to 
charge  for  multiple  submittals  on  the 
same  absent  parent  at  one  time. 
Likewise,  a  State  that  elects  to  recover 
the  costs  of  the  FPLS  fees  from  the 
absent  parent  could  recover  the  costs  if 
the  case  is  submitted  to  the  FPLS.  If  the 
case  is  later  resubmitted,  the  State  may 
attempt  to  recover  the  costs  for  each 
time  the  case  was  submitted. 

Comment  Several  commenters 
expressed  concern  that  if  the  IV-D 
agency  were  to  bill  the  individual 
requesting  information  and  then  await 


payment  before  submittal  of  the  case  to 
FPLS,  the  seventy-five  day  timeframe  for 
location  efforts,  at  45  CFR  303.3(b)(3), 
would  not  be  met  in  many  cases.  Two 
other  commenters  asked  whether  the 
IV-D  agency  would  be  exempt  from 
referring  cases  to  FPLS  if  the  individual 
requesting  information  refused  to  pay 
the  FPLS  fee.  Also,  two  commenters 
requested  clarification  about  whether 
the  IV-D  agency  would  be  allowed  to 
close  the  IV-D  case  if  the  individual 
requesting  information  refused  to  pay 
the  FPLS  fee. 

Response:  States  that  choose  to 
collect  the  FPLS  fee  from  the  individual 
requesting  information,  rather  than 
paying  the  FPLS  fee  without  charging 
the  individual,  would  still  be  responsible 
for  meeting  program  standards  location 
timeframes  in  45  CFR  303.3(b)(3).  If  the 
individual  requesting  information 
refused  to  pay  the  FPLS  fee  and  all  other 
appropiate  location  efforts  (in 
accordance  with  45  CFR  303.3)  were 
unsuccessful,  and  submittal  of  the  case 
to  the  FPLS  was  the  only  avenue  left,  the 
IV-D  agency  would  be  able  to  close  the 
case  under  the  case  closure  criterion  at 
45  CFR  303.11(b)(12).  This  allows  case 
closure  if,  in  an  non-AFDC  case,  the  IV- 
D  agency  documents  the  circumstances 
of  the  custodial  parent's  non¬ 
cooperation  and  an  action  by  the 
custodial  parent  is  essential  for  the  next 
step  in  providing  IV-D  services.  The  IV- 
D  agency  also  must  meet  the 
requirements  for  case  closure 
notification  at  45  CFR  303.11(c), 
including  notifying  the  custodial  parent 
in  writing  60  calendar  days  prior  to 
closure  of  the  case  of  the  State’s  intent 
to  close  the  case.  The  case  must  be  kept 
open  if  the  custodial  parent  then 
cooperates  in  response  to  the  notice,  or 
reopened  after  closure  at  the  custodial 
parent's  request  if  there  is  a  change  in 
circumstances,  that  is,  the  custodial 
parent  decides  to  cooperate. 

Comment  Many  commenters  pointed 
out  that  the  applicants  for  IV-D  services 
are  often  quite  poor  and  would  not  be 
able  to  afford  the  additional  fee.  Some 
commenters  suggested  that  without  the 
assistance  of  the  IV-D  agency,  many  of 
these  families  would  eventually  have  to 
apply  for  public  assistance.  One 
commenter  stated  that  the  State  would 
not  want  to  charge  the  individual 
requesting  information  the  FPLS  fee 
since  the  fee  might  discourage  the 
individual  requesting  information  from 
applying  for  IV-D  services.  Many 
commenters  strongly  objected  to  an 
additional  fee,  and  demanded  that 
absent  parents  be  charged  the  cost, 
since  the  FPLS  process  would  not  be 
necessary  if  the  absent  parents  were 
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meeting  their  responsibilities.  Several 
commenters  strongly  objected  to  paying 
the  State  FV-D  Agency  any  additional 
fees  since  these  agencies  are  not 
effectively  pursuing  the  absent  parents 
in  their  individual  cases. 

Response:  Each  State  has  the  option 
to  charge  the  individual  requesting 
information  or  to  absorb  the  cost  of  the 
FPLS  fee.  Each  State  also  has  the  option 
to  recover  the  costs  of  the  FPLS  fee  from 
the  absent  parent  to  repay  the  individual 
requesting  information  or  itself,  as 
appropriate.  The  FPLS  fee  is  paid  to 
OCSE  for  the  costs  to  the  Federal 
government  of  operating  the  FPLS. 

Comment:  Three  commenters 
indicated  that  the  interstate  process 
would  be  hindered  by  the  charging  of 
the  FPLS  fees  and  requested  that  OCSE 
specify  that  the  initiating  State  is 
responsible  for  the  costs  of  the  FPLS 
fees,  by  either  charging  the  individual 
requesting  information  or  absorbing  the 
cost  itself.  One  commenter  pointed  out 
that  there  would  be  particular 
difficulites  in  interstate  cases  if  the 
initiating  State  were  to  pay  the  FPLS 
fees  and  the  responding  State  would  be 
responsible  for  recovering  the  costs  from 
the  absent  parent. 

Response:  Responding  States  are  not 
required  to  submit  cases  to  the  FPLS 
(see  45  CFR  303.3(b)(4)).  The  initiating 
State  submits  the  case  to  the  FPLS  and 
then,  if  the  absent  parent  is  located  in 
another  State,  refers  the  case  to  the 
responding  State  for  child  support 
enforcement  services.  However,  if  a 
responding  State  were  to  submit  a  case 
to  the  FPLS,  the  responding  State  would 
be  charged  the  FPLS  fee.  We  recognize 
the  difficulties  that  an  initiating  State 
would  face  in  recovering  the  cost  of  the 
FPLS  fee  from  the  absent  parent. 
However,  recovery  of  the  FPLS  fee  from 
the  absent  parent  is  only  one  of  the 
three  options  a  State  would  have  to 
finance  the  cost  of  submitting  cases  to 
the  FPLS. 

Cost  Recovery 

Comment:  Many  commenters 
expressed  concern  that  the 
administrative  procedures  to  recover  the 
FPLS  fees  from  the  absent  parent  or 
billing  the  individual  requesting 
information  would  “require  complex 
administrative  procedures  to  perform 
billing,  accounting  and  revenue 
functions."  One  commenter  expressed 
concern  that  the  time,  money,  and 
energy  for  assessing,  billing,  collecting, 
and  accounting  for  the  FPLS  fees  would 
be  better  spent  on  more  important 
provision  of  IV-D  services.  Many 
commenters  expressed  concern  that  the 
costs  of  the  FPLS  fees  recovery  process 
would  outweigh  the  amount  of  the 


recovered  costs,  at  both  the  Federal  and 
State  levels.  One  commenter  pointed  out 
that  even  if  the  State  were  to  collect  the 
FPLS  fee  from  either  of  the  parents,  the 
rV-O  agency  would  not  get  that  money, 
which  would  instead  go  to  the  State's 
general  revenue  fund. 

Response:  Each  State  has  the  option 
to  absorb  the  cost  of  the  FPLS  fee  if  the 
State  believes  that  the  cost  of  the 
administrative  procedures  to  collect  the 
FPLS  fee  frtim  the  individual  requesting 
information  or  to  recover  the  cost  from 
the  absent  parent  would  not  be  cost- 
effective.  Federal  matching  at  the 
prevailing  financial  reimbursement  rate 
would  be  available  for  the  costs  of 
developing  and  operating  such 
administrative  procedures.  States  will 
have  to  consider  their  individual  State's 
policy  regarding  fees  going  into  the 
general  revenue  fund  rather  than  to  the 
IV-D  agency  when  deciding  whether  to 
charge  the  individual  requesting 
information,  recover  the  cost  from  the 
absent  parent,  or  absorb  the  cost  of  the 
FPLS  fee  itself. 

Comment-  Many  commenters 
questioned  whether  recovery  from  the 
absent  parents  would  be  feasible  since 
cost  recovery  would  occur  only  after  the 
actual  child  support  was  collected,  and 
there  is  no  assurance  that  location 
would  even  result  in  support  collections. 
One  commenter  pointed  out  that  the 
cost  of  getting  the  fee  reduced  to  a 
judgment  and  the  other  costs,  such  as 
tracking  the  costs,  and  billing  the  absent 
parents,  would  make  the  recovery  more 
expensive  than  the  amount  that  would 
be  recovered. 

Response:  We  agree  with  the 
commenter  that  recovering  the  fee  from 
absent  parents  may  not  be  feasible  or 
cost-effective  under  certain 
circumstances.  States  have  the  option  to 
charge  the  fee  to  the  individual 
requesting  information  or  absorb  the  fee, 
as  well  as  the  option  to  recover  the  fee 
charged  frt)m  the  absent  parent.  If  a 
State  determines  that  charging  the 
absent  parent  is  not  the  best  approach, 
it  may  elect  to  absorb  the  fees  itself. 

Comment:  One  commenter  requested 
we  revise  the  Federal  regulations  on  the 
enforcement  techniques  to  allow  the  use 
of  the  enforcement  techniques  for  this 
cost  recovery,  and  any  other  recovery  of 
costs. 

Response:  Statutory  prohibitions 
preclude  the  use  of  the  Federal  income 
tax  refund  offset  process  for  the 
collection  of  fees  from  the  absent 
parent  However,  the  IV-D  agency  may 
use  the  other  enforcement  techniques, 
available  under  section  466  of  the  Act 
and  45  CFR  302.70,  for  collection  of  the 
FPLS  fee  from  the  absent  parent  if 
authorized  under  State  law  and 


procedures.  The  State  may  also  use 
other  enforcement  techniques  available 
under  State  law  to  recover  the  fee 
charged. 

Please  note  that  any  amount  collected 
from  the  absent  parent  must  be  treated 
first  as  a  payment  on  the  current  support 
obligation  before  fees  are  collected. 

Program  Income 

Comment:  Many  commenters 
suggested  that  section  455  of  the  Act 
requires  OCSE  to  reimburse  States  for 
the  administrative  costs  of  operating 
their  IV-D  programs,  and  the  FPLS  fees 
are  administrative  costs  eligible  for 
Federal  reimbursement.  One  commenter 
pointed  out  that  the  FPLS  fees  proposal 
could  be  seen  as  comparable  to  the 
application  fee.  One  commenter 
questioned  how  payment  of  the  FPLS  fee 
can  be  considered  income  when 
expended  at  submittal  of  the  case  to 
FPLS,  when  the  income  would  actually 
not  be  collected  until  recouped  from  the 
individual.  The  commenter  worried  that 
the  fee  would  be  counted  a  second  time 
when  the  fee  was  collected  from  the 
individual. 

Response:  Section  455(a)(1)  of  the  Act 
requires  that  “(I)n  determining  the  total 
amounts  expended  by  any  State  during 
a  quarter,  for  purposes  of  this 
subsection,  there  shall  be  excluded  an 
amount  equal  to  the  total  of  any  fees 
collected  or  other  income  resulting  from 
services  provided  under  the  plan 
approved  under  this  part."  The  FPLS  fee 
is  like  the  IV-D  application  fee  in  that  if 
a  State  decides  to  absorb  the  fee  rather 
than  collect  it.  State  funds  used  to  pay 
the  FPLS  fee  are  not  program 
expenditures  for  purposes  of  claiming 
Federal  matching  funds  and  are 
considered  as  program  income.  The  cost 
will  be  incurred  when  the  case  is 
submitted  to  the  FPLS.  Any  collection  of 
the  amount  of  the  fee  from  the 
individual  requesting  information  or 
recovery  of  the  fee  from  the  absent 
parent  would  not  be  coimted  a  second 
time. 

Comment:  Some  commenters  pointed 
out  that  although  States  are  prohibited 
from  claiming  Federal  reimbursement 
for  the  costs  of  paying  the  FPLS  fees. 
States  would  expect  Federal 
reimbursement  for  the  administrative 
costs  of  developing  a  system  for  the 
billing,  payment  tracking,  and  other 
expenses  associated  wiUi  charging  the 
individual  requesting  information  the 
FPLS  fee  or  recovering  the  FPLS  fee  from 
the  absent  parent 

Response:  As  previously  addressed, 
Federal  matching  funds  at  the  prevailing 
rate  would  be  available  for  the  costs  of 
developing  and  maintaining  the 
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administrative  procedures  of  collecting 
the  fee  from  the  individual  requesting 
information  or  recovering  the  fee  from 
the  absent  parent. 

Comment:  One  commenter  requested 
that  OCSE  allow  States  to  exclude  the 
costs  of  the  FPLS  fees  horn  the  incentive 
calculations  under  45  CFR  304.12,  as  is 
allowed  for  the  costs  of  genetic  tests. 

Response:  The  Child  Support 
Enforcement  Amendments  of  1984  (Pub. 

L  98-378)  amended  section  458  of  the 
Act  to  allow  for  the  exclusion  of  the 
costs  of  genetic  testing  from  State 
administrative  costs  in  the  calculation  of 
the  incentive  payment  While  the  costs 
of  genetic  testing  are  considered 
program  expenditures,  these  regulations, 
at  45  CFR  303.70(e)(2)(iii),  specify  that 
State  funds  used  to  pay  the  fee  under 
section  453(e)(2)  are  not  program 
expenditures  under  the  State  plan. 
Therefore,  the  costs  of  the  FPLS  fees 
would  not  be  considered  in  the  incentive 
calculations  under  45  CFR  304.12. 

Miscellaneous 

Comment  One  commenter  suggested 
that  the  FPLS  fees  NPRM  was  a  major 
rule  since  the  proposal  would  cause 
major  increase  in  costs  to  State  and 
local  IV-D  agencies. 

Response:  We  do  not  believe  that  the 
regulation  should  be  considered  a  major 
rule  since  the  costs  of  the  FHS  fees  are 
expected  to  be  minor,  less  than  a  million 
dollars  across  the  54  States  and 
jurisdictions.  Executive  Order  12291 
considers  a  major  rule  to  be  one  which 
is  hkely  to  have  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more. 

Comment  Several  commenters 
requested  that  OCSE  delay  the  effective 
date  of  the  FPLS  fees  regulation  since 
some  State  IV-D  agencies  would  need 
lead  time  to  request  additional 
budgetary  authority  from  their  State 
legislatures  or  to  develop  mechanisms 
for  collecting  and  transmitting  the  FPLS 
fees.  Other  commenters  said  they  need 
the  lead  time  to  incorporate  the 
accounting  requirements  for  the  FPLS 
fees  into  their  management  information 
systems.  Another  commenter  said  they 
would  need  the  lead  time  to  promulgate 
their  own  State  regulations  to  their  local 
IV-D  agencies,  and  that  process  cannot 
begin  until  the  Federal  regulations  are 
published.  One  State  would  be  seeking 
authority  to  ensure  that  the  fees 
collected  from  the  individual  requesting 
information  or  recovered  from  the 
absent  parent  would  be  earmaiiced  to 
reimburse  the  agency  rather  than  go  into 
the  State's  general  revenue  fund. 

Response:  We  do  not  believe  that 
delay  in  the  effective  date  for  the 
charging  of  FPLS  fees  is  appropriate. 


States  have  been  on  notice  since  at  least 
the  November  15, 1990,  publication  of 
the  proposed  regulation  that  OCSE  was 
considering  a  change  to  the  IV-D 
regulations  to  charge  for  the  costs  of 
operating  the  FPLS. 

Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L  96-354),  we  are  required 
to  prepare  a  regulatory  flexibility 
analysis  for  those  rules  which  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  the  impact  of  these  regulations 
is  on  States  and  at  State  option, 
individuals,  these  regulations  would  not 
have  a  signihcant  economic  impact  on  a 
substantial  number  of  small  entities  and 
a  regulatory  flexibility  analysis  is  not 
required. 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a 
“major”  rule  for  the  following  reasons: 

(1)  The  annual  effect  on  the  economy 
would  be  less  than  $100  million; 

(2)  This  rule  would  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
FederaL  State,  or  local  government 
agencies,  or  geographic  regions;  and 

(3)  This  rule  would  not  result  in 
signiflcant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

List  of  Subjects  in  45  CFR  Part  303 

Child  support,  grant  programs/social 
programs,  reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023,  Child  Support 
Enforcement  Program] 

Dated:  )uly  29, 1991. 

)o  Anne  B.  Barnhart, 

Assistant  Secretary  for  Children  and 
Families. 

Dated:  january  6, 1992. 

Louis  Sullivan, 

Secretary. 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658, 660, 
663, 664, 666, 667, 1302, 1396a(a)(25, 
1396b(d)(2),  1396b(o).  1396b(p)  and  1396(k). 


$303.3  [Amended] 

2.  For  the  reasons  set  forth  in  the 
preamble,  we  are  receiving  45  CFR 
303.3(b)(6). 

3.  For  the  reasons  set  forth  in  the 
preamble,  we  are  revising  45  CFR 
303.70(e)  to  read  as  follows: 

S  303.70  Requests  by  the  State  Parent 
Locator  Service  (SPLS)  for  information 
from  the  Federal  Parent  Locator  Service 
(H»LS). 

«  •  *  *  • 

(e)(1)  The  IV-D  agency  shall  pay  the 
fees  required  under. 

(1)  Section  453(e)(2)  of  the  Act  in  IV-D 
cases  in  which  there  is  no  assignment  of 
support  rights  to  the  State  under  $  301.1 
of  this  chapter  and  in  non-IV-D  locate- 
only  cases  in  which  the  location  of  an 
absent  parent  is  the  only  service 
requested;  and 

(ii)  Section  454(17)  of  the  Act  in 
parental  kidnapping  and  child  custody 
cases. 

(2) (i)  The  IV-D  agency  may  charge  an 
in^vidual  requesting  information,  or 
pay  without  charging  the  individual,  the 
fee  required  under  sections  453(e)(2)  and 
454(17)  of  the  Act. 

(ii)  The  State  may  recover  the  fee 
required  under  section  453(e)(2)  of  the 
Act  from  the  absent  parent  who  owes  a 
support  obligation  to  a  family  on  whose 
behalf  the  IV-D  agency  is  providing 
services  and  repay  it  to  the  individual 
requesting  information  or  itself. 

(iii)  State  funds  used  to  pay  the  fee 
under  section  453(e)(2)  of  the  Act  are  not 
program  expenditures  under  the  State 
plan  but  are  program  income  under 

S  304.50  of  this  chapter. 

(3)  The  fees  required  under  sections 
453(e)(2)  and  454(17)  of  the  Act  shall  be 
resonable  and  as  close  to  actual  costs  as 
possible  so  as  not  to  discourage  use  of 
the  FPLS  by  authorized  individuals. 

(4) (i)  For  costs  of  processing  requests 
for  information  under  sections  453(e)(2) 
and  454(17)  of  the  Act,  the  Federal 
government  will  charge  the  IV-D  agency 
periodically.  A  fee  will  be  charged  for 
submitting  a  case  to  the  FPLS  for 
location  information. 

(ii)  If  a  State  fails  to  pay  the 
appropriate  fees  charged  by  the  O^ice 
under  this  section,  the  services  provided 
by  the  FPLS  in  cases  subject  to  the  fees 
may  be  suspended  until  payment  is 
received. 

(iii)  Fees  shall  be  transmitted  in  the 
amount  and  manner  prescribed  by  the 
Office  in  instructions. 

***** 

(FR  Doc.  92-14780  Filed  6-23-92;  8:45  am) 
BIUJNO  cooe  41S(H>4-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-127;  RM-7346,  RM- 
7375,  RM-7445,  RM-7711] 

Radio  Broadcasting  Services; 
Richmond  Hill,  GA.  Estill,  Blackville, 
Branchville  and  Walterboro,  SC 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Thoroughbred 
Communications,  Inc.,  (formerly 
Richmond  Hill  Broadcasting), 
substitutes  Channel  287C3  for  Channel 
287A  at  Richmond  Hill,  Georgia,  and 
modifies  Station  WRHQ(FM)’s 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  At  the 
request  of  Eutaw  Broadcast  Associates, 
Channel  286A  is  allotted  to  Branchville, 
South  Carolina,  as  the  commimity’s  first 
local  FM  service,  Channel  229A  is 
substituted  for  Channel  287A  at 
Walterboro,  South  Carolina,  and  Station 
WONO’s  construction  permit  is 
modified  to  specify  the  alternate  Class 
A  channel.  At  the  request  of  Williams 
Communications,  the  proposal  to  allot 
Channel  250C3  to  Estill,  South  Carolina, 
and  substitute  Channel  239A  for 
unoccupied  but  applied  for  Channel 
250A  at  Blackville,  South  Carolina,  is 
dismissed.  At  the  request  of  Toni  T. 
Rinehart,  the  proposal  to  allot  Channel 
229A  to  Edisto  Beach,  South  Carolina,  is 
dismissed.  See  56  FR 19968,  May  1, 1991, 
and  SUPPLEMENTARY  INFORMATION, 
infra.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  3, 1992.  The 
application  filing  window  for  Channel 
286A  at  Branchville,  South  Carolina,  will 
open  on  August  4, 1992,  and  close  on 
September  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  First 
Report  and  Order,  MM  Docket  No.  91- 
127,  adopted  May  28, 1992,  and  released 
June  19, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230],  1919  M  Street,  NW., 
Washington,  DC.  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 


Channel  287C3  can  be  allotted  to 
Richmond  Hill  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19i3  kilometers  (12  miles) 
northeast  to  avoid  short-spacings  to  the 
allotment  and  construction  permit 
coordinates  for  Station  WHVL, 
Hinesville,  Georgia,  to  two  pending 
applications  for  Channel  287A  at 
Femandina  Beach,  Florida,  and  to 
Station  WIFO-FM,  Jesup,  Georgia,  at 
coordinates  North  Latitude  31-59-42  and 
West  Longitude  81-06-40.  Channel  286A 
can  be  allotted  to  Branchville  without 
the  imposition  of  a  site  restriction,  at 
coordinates  33-15-06;  80-49-00.  Channel 
229A  can  be  allotted  to  Walterboro  with 
a  site  restriction  of  10.2  kilometers  (6.3. 
miles]  east,  at  coordinates  32-55-00;  80- 
33-00. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  287A  and  adding 
Channel  287C3  at  Richmond  Hill. 

§73.202  [Amended] 

3.  Section  73.202fb),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Branchville, 
Channel  286A,  and  by  removing 
Channel  287A  and  adding  Channel  229A 
at  Walterboro. 

Federal  Communications  Commission. 
Beverly  McKittrick, 

Assistant  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  92-14861  Filed  6-23-92;  8:45  am] 
BILUNG  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-55;  RM-7939] 

Radio  Broadcaating  Services;  Quincy, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  262C3  for  Channel  262A  at 
Quincy,  California,  and  modifies  the 
construction  permit  for  Station  KSPY 
(FM)  to  specify  operation  on  the  higher 
powered  channel,  as  requested  by  John 
K.  LaRue.  See  57  Fed.  Reg.  10749,  March 


30. 1992.  Coordinates  for  Channel  262C3 
at  Quincy  are  40-02-41  and  120-53-04. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  August  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-55, 
adopted  June  3, 1992,  and  released  June 

19. 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW,  Washington,  DC. 

The  complete  text  of  this  decision  may 
also  be  purchased  fivm  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  N.W..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

Part  73— [AMENDED] 

1.  *1110  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  262A  and  adding 
Channel  262C3  to  Quincy. 

Federal  Communications  Commission. 
Beverly  McKittrick, 

Assistant  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  92-14862  Filed  6-23-92;  8:45  am) 
BiLUNQ  cooe  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-547;  RM-6899;  RM- 
7021;  RM-7100;  RM-7102] 

Radio  Broadcasting  Services;  Hannahs 
Mill  and  Milledgeville,  GA 

agency:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  grants  a 
petition  for  reconsideration  filed  by 
Radio  Georgia,  Inc.  of  that  portion  of  the 
Report  and  Order  in  this  proceeding 
which  made  an  allotment  of  Channel 
266A  to  Hannahs  Mill,  Georgia.  See  56 
FR  30510,  July  3, 1991.  We  will  delete 
Channel  266A  from  Hannahs  Mill, 
Georgia,  after  determining  on 
reconsideration  that  Hannahs  Mill  is  not 
a  community  for  allotment  purposes. 
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With  this  action,  the  proceeding  is 
terminated. 

EFFCcnvi  date:  August  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Beaty,  Mass  Media  Bureau, 
(202)  634-5430. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  89-547, 
adopted  June  4, 1992,  and  released  June 
18, 1992.  The  full  text  of  this  Commission 
^  decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  hvm  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW.,  Washinj^on,  DC 
20036. 

list  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  266A,  Hannahs 
Mill. 

Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Maas  Media 
Bureau. 

[FR  Doc.  92-14809  Filed  0-23-92;  8:45  am] 
BILUNO  CODE  6712-«1-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  212 

[FRA  Docket  No.  RSSP-3,  Notice  No.  4] 

RIN  2130-AA65 

Revision  of  State  Safety  Participation 
Regulations 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Final  rule. 

summary:  This  document  revises  the 
FRA  regulations  on  State  participation 
in  railroad  safety  inspections  and 
investigations  with  respect  to  the 
transportation  of  hazardous  materials. 
The  revisions  are  necessary  to 
implement  the  expanded  authority 
contained  in  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 


1990  (HMTUSA).  The  objective  of  these 
revisions  is  to  expand  the  existing 
program  to  include  State  hazardous 
materials  inspectors. 

EFFECTIVE  DATE:  This  regulation  will 
become  effective  on  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Olekszyk,  Office  of  Safety,  Federal 
Railroad  Administration,  Washington, 

DC  20590.  Telephone:  (202)  366-0510. 
Arnold  Gross,  Office  of  Safety,  Federal 
Railroad  Administration,  Washington, 

DC  20590.  Telephone:  (202)  366-0536. 
Christine  Beyer,  Trial  Attorney,  Office 
of  Chief  Coimsel,  FRA,  Washington,  DC 
20590.  Telephone:  (202)  366-0635  or  (202) 
36&-0443. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  206  of  the  Federal  Railroad 
Safety  Act  of  1970  (Safety  Act).  45 
U.S.C.  435,  provides  for  a  state  role  in 
investigation  and  surveillance  activities 
with  respect  to  safety  regulations  issued 
by  FRA.  Regulations  implementing 
section  206  of  the  Safety  Act,  referred  to 
as  the  State  Participation  Program,  were 
published  on  December  18, 1973  (38  FR 
34748),  amended  on  November  28, 1974 
(40  FR  55508)  and  now  are  foimd  at  49 
CFR  part  212.  The  1970  Safety  Act, 
however,  initially  did  not  permit  state 
participation  witfi  respect  to  the  older 
Federal  railroad  safety  laws,  such  as  the 
Safety  Appliance  Acts  (45  U.S.C.  1-16), 
the  Hours  of-Service  Act  (45  U.S.C.  61- 
64b),  the  Signal  Inspection  Act  (49  U.S.C. 
26),  and  the  Locomotive  Inspection  Act 
(45  U.S.C.  22-34),  and  FRA's  state 
participation  regulations  reflected  this 
limitation. 

Section  4  of  the  Federal  Railroad 
Safety  Authorization  Act  of  1980,  Public 
Law  96-423,  94  Stat.  1812  (October  10, 
1980),  authorized  FRA  to  expand  the 
state  program  to  include  participation  in 
investigative  and  surveillance  activities 
under  ^e  older  Federal  railroad  safety 
statutes.  Regulations  implementing  this 
expansion  and  revising  49  CFR  part  212 
were  published  on  September  16, 1982 
(47  FR  41048).  However,  because  the 
Hazardous  Materials  Transportation 
Act  (“HMTA"),  49  App.  U.S.C.  1801  et 
seq.,  was  not  among  the  statutes 
referred  to  in  the  1980  amendment, 
states  were  not  yet  authorized  to 
enforce  the  Federal  regulations  issued 
under  that  statute. 

Section  28  of  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990,  Public  Law  101-015, 104  Stat.  3244 
(November  16, 1990)  amended  section 
206  of  the  Safety  Act  to  permit  state 
inspection  and  surveillance  under  any 
Federal  regulation  “related  to  railroad 
safety."  The  legislative  history  makes 


clear  that  the  amendment  was  expressly 
intended  to  make  the  hazardous 
materials  regulations  issued  under  the 
HMTA  one  of  the  Federal  railroad 
safety  laws  covered  by  FRA’s  state 
participation  program.  136  Cong.  Rec. 
S16867  (daily  ed.  October  23, 1990) 
(statement  of  Sen.  Exon).  Pursuant  to 
that  authority,  FRA  now  revises  part  212 
to  include  qualification  requirements  for 
state  personnel  engaged  in  the 
inspection  of  railroads,  shippers,  and 
manufacturers  who  transport  hazardous 
material  by  railroad,  offer  such  material 
for  transportation  by  railroad,  cause 
such  material  to  be  transported  by 
railroad,  or  manufacture  bulk  containers 
for  the  transport  of  such  material  by 
railroad. 

On  June  13, 1991,  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federtd  Register  (56  FR  27222]  to 
revise  the  State  Safety  Participation 
Program  regulations.  The  specific 
objective  of  the  proposed  revision 
included  expansion  of  the  existing 
program  to  provide  for  State  hazardous 
materials  inspectors  and  to  make  minor 
editorial  changes  where  necessary  to 
facilitate  FRA’s  expanded  authority 
with  respect  to  hazardous  materials 
safety  inspections. 

FRA  held  a  public  hearing  on  the 
proposal  on  August  21. 1991.  Although 
no  witnesses  appeared  to  present 
testimony.  FRA  did  receive  written 
comments  from  six  State  agencies.  All  of 
these  comments  have  been  reviewed 
and  fully  considered  during  the 
formulation  of  this  final  rule. 

All  commenters  expressed  support  for 
the  proposed  revisions,  but 
recommended  changes  to  one  or  more 
sections,  primarily  the  qualification 
requirements  set  forth  in  §  212.227.  Most 
of  the  commenting  State  agencies  stated 
that  the  proposed  requirements  were  too 
stringent  and  would,  in  fact,  preclude 
the  hiring  of  many  qualified  applicants. 
In  response,  the  final  rule  permits  the 
States  to  consider  additional  relevant 
experience  in  lieu  of  four  years  of 
managerial  experience  when  making 
hiring  decisions. 

Also,  Oregon’s  Public  Utility 
Commission  and  Washington’s  Utilities 
and  Transportation  Commission  noted 
that  their  authority  extends  only  to 
railroads,  not  to  shippers  and  other 
entities  regulated  by  the  hazardous 
materials  regulations.  State  agencies 
that  are  restricted  in  this  way  are 
nonetheless  free  to  participate  in  the 
program  to  the  full  extent  of  their 
authority.  Since  shipper  compliance  is 
an  important  part  of  this  program,  FRA 
urges  these  agencies  to  work  toward 
obtaining  full  authority  to  permit  the 
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most  efficient  use  of  State  and  Federal 
resources,  but  FRA  will  not  exclude  any 
State  from  the  program  simply  because 
that  State  agency  lacks  authority  over 
entities  other  than  railroads. 

The  following  is  a  further  summary  of 
written  comments  received  and  an 
explanation  of  the  revisions  made  by 
FRA  in  response  to  those  comments. 

Section-by*Section  Analysis 
Subpart  A — General 

Section  212.3  Definitions. 

Oregon  questioned  the  definition  of 
“manufacturer"  as  it  relates  to  the 
proposed  qualibcation  requirements, 
suggesting  that  the  two  together  would 
require  applicants  to  have  extensive 
engineering  knowledge.  As  now  written, 
an  engineering  background  is  not  the 
sole  method  of  meeting  the  qualiHcation 
requirements.  However,  FRA  believes 
that  such  a  background  is  valuable  and 
pertinent  to  completing  the  tasks  of  a 
hazardous  materials  inspector 
successfully.  Many  of  our  current 
inspectors  have  engineering  degrees  or 
experience. 

In  order  to  clarify  the  entities  subject 
to  the  hazardous  materials 
transportation  regulations  and  the 
authority  of  participating  state 
inspectors,  the  final  rule  now  contains  a 
definition  of  “shipper”  that  did  not 
appear  in  the  NPRM.  This  definition 
tracks  the  statutory  language,  and 
includes  those  companies  or  individuals 
that  actually  oi^er  shipments  for 
transportation,  as  well  as  those  that 
arrange  for  or  in  any  way  cause  such 
transportation. 

Section  212.101  Program  Principles. 

Oregon  believes  that  certain  language 
in  paragraph  (b)(1)  of  this  section.  (“FRA 
and  State  inspections  determine  the 
extent  to'which  the  railroads,  shippers, 
and  manufacturers  have  fulfilled  t^ir 
obligations  with  respect  to  inspection, 
maintenance,  training,  and  supervision”) 
could  be  construed  to  mean  that  FRA 
inspectors  must  also  have  knowledge  of 
and  inspect  for  compliance  with  the 
regulations  of  the  Environmental 
Protection  Agency  and  the  Occupational 
Safety  and  Health  Administration.  FRA 
does  not  intend  this  language  to  be 
construed  in  such  a  way,  and  in  fact,  our 
inspectors  do  not  have  the  authority  to 
enforce  the  regulations  of  another 
Federal  agency. 

Oregon  also  raised  a  question  about 
the  extent  of  FRA-State  interface  with 
respect  to  inspections  in  tight  of  the 
language  of  paragraphs  (b)(1)  and  (c)  of 
this  section.  Paragraph  (b)(1)  descril^s 
the  inspection  efforts  carried  out  by 


FRA  and  State  inspectors,  and 
paragraph  (c)  states  that  FRA  maintains 
oversight  of  railroad,  shipper,  and 
manufacturer  conditions  by  conducting 
inspections  in  concert  with  participating 
State  agencies.  This  section  sets  forth 
the  manner  in  which  all  railroad 
transportation  can  be  monitored 
nationally  to  ensure  safety.  FRA 
inspectors  and  inspectors  from 
participating  State  agencies  are 
authorized  to  conduct  safety  inspections 
and  cite  violations  where  necessary; 
those  violations  are  then  submitted  to 
FRA  headquarters  for  review  and 
enforcement  action.  By  retaining 
responsibility  for  final  review  and 
enforcement,  FRA  has  the  ability  to  see 
that  enforcement  policies  are  carried  out 
consistently  throughout  the  country,  and 
to  determine  where  problematic  trends 
are  developing. 

Section  212.105  Agreements. 

This  section  has  required  that  the 
agreement  under  which  states 
participate  in  the  raiT  safety  program 
accurately  assert  that.the  State  has 
jurisdiction  over  the  safety  practices  of 
railroad  operations  in  that  State.  The 
proposal  added  shipper  and 
manufacturing  operations  to  this 
requirement,  reflecting  the  expanded 
authority  contained  in  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990.  Oregon  and 
Washington  agencies  submitted 
comments  in  which  they  assert  that  their 
jurisdiction  is  limited  by  State  charter  to 
railroads.  Therefore,  these  States  cannot 
enforce  the  Federal  hazardous  materials 
transportation  regulations  through  their 
railroad  safety  units  with  respect  to 
shipp>ers  and  manufacturing  companies 
that  operate  within  the  state  or  cause 
hazardous  materials  to  be  transported 
within  the  state.  However,  those  States 
with  limited  jurisidiction  may 
participate  in  the  program  to  the  full 
extent  of  their  audiority.  The  final  rule 
makes  clear  the  jurisdiction  over 
railroads  is  the  prerequisite  for  a  State's 
participation,  but  requires  that  the 
agreement  state  whether  the  State 
agency  has  jurisdiction  over  the  other 
entities  as  well.  Clearly.  FRA  would 
prefer  that  all  participating  States 
actively  enforce  the  Federal  regulations 
against  shippers  and  manufacturers,  as 
well  as  railroads,  but  those  state 
agencies  that  cannot  do  so  will  not  be 
omitted  from  the  program  for  that 
reason. 

It  is  also  important  to  note  that  the 
language  of  this  subsectira,  specifically 
“the  agency  has  jurisdiction  over  safety 
practices  applicable  to  railroad,  shipper, 
and  manufacturer  *  *  *  operations  in 
that  State,”  does  not  limit  the 


participating  State's  authority  to  those 
railroads,  shippers,  and  manufacturers 
who  maintain  a  continuing  physical 
presence  in  the  State.  Participating  Slate 
inspectors  will  be  enforcing  current 
Federal  regulations  that  apply 
throughout  the  United  States,  regardless 
of  a  shipment's  orgin;  accordingly,  those 
inspectors  can  enforce  those  regulations 
against  entities  whose  activities  have 
caused  violations  to  occur  in  their 
states.  As  long  as  a  violation  is  detected 
within  the  State's  borders,  the  fact  that 
the  violation  originated  in  another  State 
is  no  bar  to  enforcement  action  by  the 
State  where  the  violation  was  detected. 

Section  212. 109  Joint  planning  of 
inspections. 

No  comments  were  received;  this 
section  is  adopted  as  proposed. 

Section  212.201  General  qualifications 
of  State  inspection  personnel. 

This  section  requires  State  hazardous 
materials  inspectors  to  have  basic 
knowledge  of  the  organization  of 
shippers  and  manufacturers.  Missouri 
suggested  that  this  information  is  best 
handled  on  a  case-by-case  basis  by 
individual  inspectors,  and  should  not  be 
included  in  the  general  qualification 
requirements.  FRA  believes  that  being 
familiar  with  the  dock  procedures, 
shipping  paper  preparation,  and 
supervisory  personnel  of  the  shippers 
and  manufacturers  in  an  inspector's 
assigned  territory  is  pertinent  to  proper 
inspection,  surveillance,  and 
enforcement  for  which  the  inspector  is 
responsible. 

Section  212.227  Hazardous  materials 
inspector. 

State  agencies  from  Oregon. 
Washington,  Nevada,  and  Missouri 
submitted  comments  concerning  the 
proposed  qualification  requirements  for 
haz^ous  materials  inspectors.  Each 
agency  stated  that  the  requirements 
were  unreasonably  strict  and  would 
exclude  many  qualified  applicants.  The 
agencies  noted  that  existing  State  salary 
limits  would  not  attract  candidates  who 
could  meet  the  proposed  standards.  In 
response,  FRA  has  amended  the 
im>posal  to  provide  States  more 
flexibility,  lliese  new  standards  do  not 
permit  less  qualified  inspectors  into  the 
program,  but  they  do  permit  the  States 
to  considOT  experience  and  education 
factOTs  that  did  not  appear  in  the  NFRM. 
State  agencies  can  now  consider 
applicants  with  a  bachelor’s  degree  in  a 
related  technical  field,  applicants  with 
two  or  more  years  of  managerial 
experience  related  to  enforcement  of  the 
Federal  hazardous  materials  regulations. 
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or  applicants  with  four  years  of  recent 
experience  in  connection  with  those 
regulations.  Typical  related  technical 
fields  would  include  chemistry,  chemical 
engineering,  mechanical  engineering, 
civil  engineering,  Bre  safety  engineering 
and  general  engineering.  The  four-year 
managerial  experience  requirement  has 
been  reduced  to  two  years,  since  FRA 
believes  that  two  full  years  of  such 
responsibilities  will  adequately  prepare 
an  applicant  for  the  inspection  and 
surveillance  program.  Finally,  the  rule 
now  provides  that  applicants  with  four 
years  of  recent  experience  related  to  the 
enforcement  of  the  Federal  hazardous 
materials  regulations  can  qualify  to  be 
State  inspectors.  This  requirement 
would  be  filled  by  individuals  who  have 
worked  on  loading  docks,  inside 
manufacturing  or  shipper  plants,  or  in 
railroad  yards  or  ofBces  where 
hazardous  materials  compliance 
activities  were  part  of  the  job,  or  who 
have  prepared,  packaged,  placed, 
loaded,  or  unloaded  hazardous  material 
shipments  in  compliance  with  the 
Federal  regulations.  Examples  of 
specific  job  categories  that  meet  this 
requirement  are  quality  control 
specialist,  technician,  or  loading  rack 
employee  in  an  industrial  plant  that 
regularly  ships  hazardous  materials  by 
railroad;  tank  car  repairman;  AAR 
Bureau  of  explosives  inspector  State 
policeman  or  fireman  trained  in 
hazardous  materials  response 
techniques;  apd  engineers,  conductors, 
trainmasters,  road  foremen,  or 
mechanics  employed  by  railroads  that 
regularly  transport  hazardous  materials. 

In  connection  with  the  qualification 
requirements,  one  State  agency 
suggested  that  FRA  permit  hazardous 
materials  cross-training  for  State 
inspectors  who  are  currently  working  in 
another  railroad  safety  discipline.  Due 
to  its  limited  training  budget,  FRA, 
which  will  provide  the  training,  cannot 
expend  valuable  resources  on  inspectors 
who  will  be  working  in  the  hazardous 
materials  area  on  a  part-time  basis  only. 
Also,  FRA  believes  that  the  hazardous 
materials  discipline  is  a  complex  and 
potentially  dangerous  area,  and 
therefore  demands  the  full  attention  of 
these  inspectors. 

Section  212.229  Apprentice  hazardous 
materials  inspector. 

One  commenter  suggested  that  an 
interim  “compliance”  inspector  be 
developed  to  fit  between  the  apprentice 
inspector  level  and  the  full  hazardous 
materials  inspector,  and  that  this 
inspector  be  required  to  meet  less 
stringent  qualification  criteria.  As 
suggested,  this  inspector  would  inspect 
only  railroads,  particularly  in  those 


states  that  do  not  have  authority  to 
inspect  shippers  and  manufacturers. 

FRA  believes  that  the  amended 
qualification  standards  in  the  final  rule 
considerably  enlarge  the  pool  of 
qualified  applicants.  The  apprentice 
program  permits  those  candidates  who 
do  not  have  adequate  work  or 
educational  backgrounds  to  enter  the 
program  and  obtain  immediate  training 
and  experience.  FRA  can  see  no  value  in 
adding  a  third  tier  to  the  State 
inspection  program  given  the  added 
flexibility  in  the  final  rule.  Also,  the 
State  hazardous  materials  inspection 
program  is  patterned  after  the  programs 
for  all  other  railroad  safety  disciplines, 
which  have  been  very  successful. 

Regulatory  Impact 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

The  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  non-major  under 
Executive  Order  12291.  Also,  it  is  not 
considered  to  be  significant  under  DOT 
policies  and  procedures  (44  FR 11304, 
February  26, 1979)  since  it  merely 
conforms  the  provisions  of  the  existing 
regulatory  program  to  the  new  statutory 
authorization. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review  of 
proposed  and  final  rules  to  assess  their 
impact  on  small  entities.  This  final  rule 
will  only  affect  State  governments  and 
will  not  have  an  adverse  economic 
impact  on  any  entity  because  it  does  not 
place  any  new  requirements  or  burdens 
on  the  public.  Therefore,  it  is  certified 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
provisions  of  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act 

This  rule  will  require  modifications  to 
the  paperwork  package  for  the 
information  collection  requirements 
contained  in  the  Safety  Participation 
Regulations  (49  CFR  212)  (OMB 
Approval  Number  2130-0509).  FRA 
estimates  that  approximately  10  states 
will  participate  and  expand  their 
existing  programs  to  provide  for  State 
hazardous  materials  inspectors.  Revised 
§  212.109  will  increase  the  burden  for 
the  annual  work  plan  for  the  ten 
participating  states  by  100  hours  (10 
states  X 10  hours  each).  FRA  estimates 
that  approximately  20  hazardous 
materials  inspectors  will  be  involved 
and  proposed  new  Section  212.227  will 


increase  the  annual  burden  for 
submitting  inspection  reports  to  FRA  as 
follows: 

(1)  Motive  Power  and  Equipment 
Inspection  Report  (FRA  6180.59  and 
6180.59A) — ^2,600  hours  (2,600  reports  XI 
hour  each); 

(2)  Operating  Practices  Inspection 
Report  (FRA  6180.65  and  6180.65A)— 
3,750  hours  (5,000  reports  X  45  minutes); 

(3)  Violation  of  Operating  Practices/ 
Hazardous  Materials  Regulations  (FRA 
6180.67)— 400  hours  (800  reports  X  30 
minutes  each). 

Total  annual  burden  increase  for  the 
State  Safety  Participation  Regulations  is 
6,850  hours.  All  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  or  suggestions  for  reducing 
these  burdens  to  Gloria  D.  Swanson, 
Office  of  Safety,  RRS-21,  Federal 
Railroad  Administration.  400  7th  Street. 
SW.,  Washington,  DC  20590;  and  to  the 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA 
(OMB  No.  2130-0509),  726  Jackson  Place. 
NW.,  Washington,  DC  20503.  Copies  of 
any  such  comments  should  also  be 
submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

Environmental  Impact 

FRA  has  evaluated  this  final  rule  in 
accordance  with  its  procedures  for 
ensiuing  full  consideration  of  the 
environmental  impact  of  FRA  actions,  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.),  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c.  This 
final  rule  meets  criteria  establishing  this 
as  a  non-major  action  for  environmental 
purposes. 

Federalism  Implications 

FRA’s  State  Participation  Program 
permits  the  States  to  join  in  existing 
Federal  railroad  safety  inspection 
activities.  Participation  by  the  States  is 
entirely  voluntary,  and  the  addition  of 
State  hazardous  materials  inspectors  to 
the  program  as  set  forth  in  this  final  rule 
will  not  change  the  voluntary  nature  of 
the  program  in  any  way. 

This  final  rule  does  not  directly 
regulate  the  States,  does  not  in  any  way 
interfere  with  functions  essential  to  the 
States’  separate  and  independent 
existence,  and  does  not  displace  the 
States'  freedom  to  structure  integral 
operations  in  areas  of  traditional 
governmental  functions.  Also,  the  final 
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rule  does  not  affect  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  212 

Hazardous  materials  transportation. 
Intergovernmental  relations, 
Investigations,  Railroad  safety. 

Reporting  and  recordkeeping 
requirements. 

The  Final  Rule 

In  consideration  of  the  foregoing,  part 
212,  title  49.  Code  of  Federal  Regulations 
is  amended  to  read  as  follows: 

1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  Secs.  202,  205, 206,  and  207,  of 
the  Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  U.S.C  431, 434. 435,  and  436; 
and  49  CFR  1.49. 

2.  By  amending  S  212.3  to  revise 
paragraphs  (d)(5)  and  (d)(6);  add 
paragraph  (d)(7):  redesi^iate  paragraph 
(e)  as  paragraph  (g);  and  add  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

Section  212.3  Definitions. 

•  *  *  •  t 

(d)  *  *  * 

(5)  The  Accident  Reports  Act,  as 
amended  (45  U.S.C.  38-42); 

(6)  The  Hours  of  Service  Act,  as 
amended  (45  U.S.C.  61-64(b);  and 

(7)  The  Hazardous  Materials 
Transportation  Act  (49  app.  U.S.C.  1801 
et  seq.),  as  it  pertains  to  shipment  or 
transportation  by  railroad. 

(3)  Manufacturer  means  a  person  that 
manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
containers  which  are  represented, 
marked,  certified,  or  sold  for  use  in  the 
bulk  transportation  of  hazardous 
materials  by  railroad. 

(f)  Shipper  means  a  person  that  offers 
a  hazardous  material  for  transportation 
or  otherwise  causes  it  to  be  transported. 

*  «  *  ♦  * 

3.  By  amending  S  212.101  to  revise 
paragraphs  (b)(1)  and  (c)  to  read  as 
follows: 

Section  212.101  Program  principles. 

*  *  «  *  * 

(b)(1)  The  national  railroad  safety 
program  is  carried  out  in  part  through 
the  issuance  of  mandatory  Federal 
safety  requirements  and  through 
inspection  efforts  designed  to  monitor 
compliance  with  those  requirements. 
FRA  and  State  inspections  determine 
the  extent  to  which  the  railroads. 


shippers,  and  manufacturers  have 
fulfilled  their  obligations  with  respect  to 
inspection,  maintenance,  training,  and 
supervision.  The  FRA  and  participating 
States  do  not  conduct  inspections  of 
trade,  equipment,  signal  systems, 
operating  practices,  and  hazardous 
materials  handling  for  the  railroads, 
shippers,  and  manufacturers. 

•  ♦  «  *  * 

(c)  It  is  the  policy  of  the  FRA  to 
maintain  direct  oversight  of  railroad, 
shipper,  and  manufacturer  conditions 
and  practices  relevant  to  safety  by 
conducting  inspections  and 
investigations  in  concert  with 
participating  State  agendes. 

•  *  *  *  • 

4.  By  amending  8  212.105  to  revise 
paragraph  (e)(lKi)  to  read  as  follows: 

Section  212.105  Agreements. 

•  *  «  #  • 


(i)  The  agency  has  jurisdiction  over 
the  safety  practices  of  the  facilities, 
equipment,  rolling  stock,  and  operations 
of  railroads  in  that  State  and  whether 
the  agency  has  jurisdiction  over 
shippers  and  manufacturers: 
***** 

5.  By  revising  §  212.109  to  read  as 
follows: 

Section  212. 109  Joint  planning  of 
inspections. 

Prior  to  the  beginning  of  each 
calendar  year,  each  participating  State 
applying  for  grant  assistance  under 
subpart  D  of  this  part  shall  develop,  in 
conjunction  with  the  FRA  Regional 
Director  of  the  region  in  which  the  State 
is  located,  an  annual  work  plan  for  the 
conduct  of  investigative  and 
surveillance  activities  by  the  State 
agency.  The  plan  shall  indude  a 
program  of  inspections  designed  to 
monitor  the  compliance  of  the  railroads, 
shippers,  and  manufacturers  operating 
wi^in  the  State  (or  portion  thereof)  with 
applicable  Federal  railroad  safety  laws 
and  regulations.  In  the  event  the 
participating  State  and  the  FRA 
Regional  Director  cannot  agree  on  an 
annual  work  plan,  the  Associate 
Administrator  for  Safety  shall  review 
the  matter. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  2130-0509) 

6.  By  amending  8  212.201  to  revise 
paragraphs  (d)(5)  and  (f)  to  read  as 
follows: 

Section  212201  General  qualifications 
of  State  inspectian  personnel. 

***** 

(d)*  •  * 


(5)  Basic  knowledge  of  rail 
transportation  functions,  the 
organization  of  railroad,  shipper,  and 
manufacturer  companies,  and  standard 
industry  rules  for  personal  safety. 
***** 

(f)  In  addition  to  meeting  the 
requirements  of  this  section,  each 
inspector  and  apprentice  inspector  shall 
meet  the  applicable  requirements  of 
8  8  212.203  through  212.229  of  this 
subpart 

7.  By  redesignating  8  212.227  as 
8  212.231  and  by  adding  new  88  212.227 
and  212.229  to  read  as  follows: 

Section  212.227  Hazardous  materials 
inspector. 

(a)  The  hazardous  materials  inspector 
is  required,  at  a  minimum,  to  be  able  to 
conduct  independent  inspections  to 
determine  compliance  with  all  pertinent 
sections  of  the  Federal  hazardous 
materials  regulations  (49  CFR  parts  171 
through  174,  and  179),  to  make  reports  of 
those  inspections  and  ffndings,  and  to 
recommend  the  institution  of 
enforcement  actions  when  appropriate 
to  promote  compliance. 

(b)  The  hazardous  materials  inspector 
is  required,  at  a  minimum,  to  have  at 
least  two  years  of  recent  experience  in 
developing,  administering,  or  performing 
managerial  functions  related  to 
compliance  with  the  hazardous 
materials  regulations;  four  years  of 
recent  experience  in  performing 
functions  related  to  compliance  with  the 
hazardous  materials  regulations;  or  a 
bachelor's  degree  in  a  related  technical 
specialization.  Successful  completion  of 
the  apprentice  training  program  may  be 
substituted  for  this  requirement. 

(c)  The  hazardous  materials  inspector 
shall  demonstrate  the  following  specinc 
qualifications: 

(1)  A  comprehensive  knowledge  of  the 
transportation  and  operating  procedures 
employed  in  the  railroad,  shipping,  or 
manufacturing  industries  associated 
with  the  transportation  of  hazardous 
materials; 

(2)  Knowledge  and  ability  to 
understand  and  detect  deviations  from 
the  Department  of  Transportation’s 
Hazardous  Materials  Regulations, 
including  Federal  requirements  and 
industry  standards  for  the 
manufacturing  of  bulk  packaging  used  in 
the  transportation  of  hazardous 
materials  by  railroad: 

(3)  Knowledge  of  the  physical  and 
chemical  properties  and  chemical 
hazards  associated  with  hazardous 
materials  that  are  transported  by 
railroad; 

(4)  Knowledge  of  the  proper  remedial 
actions  required  to  bring  railroad. 
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shipper,  and/or  manufacturing  facilities 
into  compliance  with  the  Federal 
regulations:  and 

(5)  Knowledge  of  the  proper  remedial 
actions  required  when  a  hazardous 
materials  transportation  accident  or 
incident  occurs. 

Section  212.229  Apprentice  hazardous 
materials  inspector. 

(a)  The  apprentice  hazardous 
materials  inspector  must  be  enrolled  in 
a  program  of  training  prescribed  by  the 
Associate  Administrator  for  Safety 
leading  to  qualification  as  a  hazardous 
materials  inspector.  The  apprentice  may 
not  participate  in  investigative  and 
surveillance  activities,  except  as  an 
assistant  to  a  qualiHed  State  or  FRA 
inspector  while  accompanying  that 
qualified  inspector. 

(b)  An  apprentice  hazardous  materials 
inspector  shall  demonstrate  a  basic 
knowledge  of  the  chemical  hazards 
associated  with  hazardous  materials 
that  are  transported  by  railroad, 
including  requirements  such  as  shipping 
papers,  marking,  labeling,  placarding, 
and  the  manufacturing  and  maintenance 
of  packagings  associated  with  these 
shipments. 

Issued  in  Washington,  DC  on  June  16. 199Z 
Gilbert  E.  Carmichael, 

Federal  Railroad  Administrator. 

(FR  Doc.  92-14581  Filed  6-23-92;  8:45  ami 
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49  CFR  Part  214 

[FRA  Docket  No.  ROS-2.  Notice  No.  1  ] 
RiN  2130-AA48 

Bridge  Worker  Safety  Rules 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation. 
action:  Final  rule. 


SUMMARY:  FRA  is  establishing  safety 
standards  for  the  protection  of  those 
who  work  on  railroad  bridges.  The  rule 
requires  railroads  and  railroad 
contractors  to  provide,  and  employees 
to  use,  fall  protection  and  personal 
protective  equipment,  including  head, 
foot,  eye,  and  face  equipment  for 
employees  as  they  work  on  railroad 
bridges.  Also,  standards  are  set  forth  for 
scaffolding.  The  purpose  of  this  rule  is  to 
prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 
inspection,  maintenance  and 
construction  activities. 

EFFECTIVE  DATE:  The  rule  becomes 
effective  on  August  24. 1992. 


ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street  SW., 
Washington,  E)C  20590. 

FOR  FURTHER  INFORMATION  CONTACT. 

Bill  O’Sullivan,  Chief,  Track  Division, 
Office  of  Safety.  FRA,  Washington,  DC 
20590.  Telephone:  (202)  36&-6594; 

Edward  R,  English,  Director,  Office  of 
Safety  Enforcement,  Office  of  Safety. 
FRA.  400  Seventh  Street  SW., 
Washington,  DC  20590  (telephone:  202- 
366-9252),  Bob  Greear,  Industrial 
Hygienist,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone:  202-366-0506)  or 
Christine  Beyer,  Trail  Attorney,  Office 
of  Chief  Counsel,  FRA,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(telephone:  202-366-0443). 
SUPPLEMENTARY  INFORMATION:  Section 
19  of  the  Rail  Safety  Improvement  Act  of 
1988  (“RSIA"),  Public  Law  100-342, 102 
Stat.  624  (June  22, 1988),  amend  section 
202  of  the  Federal  Railraod  Safety  Act  of 
1970  (“FRSA”),  45  U.S.C.  431,  by  adding 
new  subsection  (n),  which  provides  that 
FRA  shall  “*  *  *  issue  such  rules, 
regulations,  orders,  and  standards  as 
may  be  necessary  for  the  safety  of 
maintenance-of-way  employees, 
including  standards  for  bridge  safety 
equipment,  such  as  nets,  walkways, 
handrails,  and  safety  lines,  and 
requirements  relating  to  instances  when 
boats  shall  be  used.” 

On  January  30, 1991,  FRA  published  a 
Notice  of  Proposed  Rulemaking  on 
Bridge  Worker  Safety  Standards  (56  FR 
3434)  (“NPRM")  that  set  forth  proposals 
to  address  those  hazards  encountered 
by  railroad  bridge  employees.  The 
proposal  included  standards  for  fall 
protection,  personal  protective 
equipment,  and  contingencies  for 
working  over  or  adjacent  to  water.  As 
noted  in  the  preamble  of  the  NPRM. 
pertinent,  applicable  regulations 
promulgated  by  the  Occupational  Safety 
and  Health  Administration  (“OSHA”) 
existed,  but  confusion  concerning  the 
authority  and  enforcement  of  those 
standards  was  prevalent.  FRA 
determined  that  the  safety  interests  of 
railroad  employees  would  best  be 
served  through  a  regulatory  program  of 
its  own. 

FRA  solicited  written  comments  on 
the  proposal  and  conducted  a  public 
hearing  on  May  1. 1991  to  gather  further 
information.  As  a  result  of  those 
comments  and  through  additional 
investigation,  FRA  now  publishes  its 
final  rule.  The  rule  sets  forth  a 
comprehensive  regulatory  program  to 
address  and  reduce  the  exposure  to  risk 
faced  by  those  who  work  on  railroad 


bridges,  including  personal  fall  arrest 
systems,  safety  nets,  standards  for 
scaffolding,  contingencies  for  working 
over  or  adjacent  to  water,  and  head, 
eye,  face,  and  foot  protection.  While 
FRA  now  adopts  these  standards  as  part 
of  our  existing  railroad  safety  program, 
these  regulations  follow  the  guidelines 
set  forth  by  OSHA's  construction  and 
general  industry  standards.  There  are 
several  reasons  for  this.  Because 
OSHA's  existing  regulations  apply  to 
railroad  employees  until  the  effective 
date  of  this  rule,  FRA  necessarily  made 
every  attempt  to  ensure  that  the  rule 
does  not  encompass  safety  rules  that 
will  in  any  way  diminish  the  protection 
bridge  workers  are  currently  afforded 
under  OSHA’s  authority.  Also.  OSHA’s 
primary  mission  involves  developing 
industry  and  construction  work 
practices  that  will  decrease  or  prevent 
occupational  hazards.  Many  federal 
agencies  and  manufacturers  rely  on 
OSHA’s  research  abilities  and  expertise 
in  formulating  procedural  guidelines  and 
performance  criteria  that  reduce 
exposure  to  the  risk  of  injury  in  the 
workplace.  FRA  is  relying  on  OSHA’s 
greater  expertise  in  occupational  health 
and  safety  as  well  as  FRA’s  own 
expertise  on  railroad  safety. 

The  Hnal  rule  addresses  a  broad  range 
of  safety  concerns  that  confront  railroad 
bridge  workers.  However,  where 
additional  working  conditions  exist  that 
are  not  addressed  in  this  rulemaking, 
such  as  exposure  to  lead,  respiratory, 
hearing  and  welding  protection,  or 
hazard  communication  standards,  the 
OSHA  regulations  that  address  these 
subject  areas  apply. 

General  Summary  of  Public  Comments 

FRA  received  comments  from  the 
Brotherhood  of  Maintenance  of  Way 
Employees  (“BMWE”),  the  United 
Transportation  Union  (“UTU”), 
American  Association  of  Railroads 
(“AAR”),  the  American  Short  Line 
Railroad  Association  (“The  Short  Line 
Association”),  individual  members  of 
some  of  these  organizations,  OSHA,  the 
State  of  Maryland's  Division  of  Industry 
and  Labor.  Osmose  Wood  Preserving, 
Inc.  (a  bridge  renovation  company), 
Sinco  Products,  Inc.  (a  fall  protection 
manufacturing  and  installation 
company),  and  individual  members  of 
the  public. 

Most  comments  focused  on  the  height 
threshold  at  which  fall  protection 
becomes  mandatory,  the  requirement  of 
safety  nets,  the  adequacy  of  our 
respiratory  protection  proposal,  and  the 
applicability  of  existing  OSHA 
regulations.  Each  of  these  subjects  is 
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outlined  in  detail  in  the  Section-by- 
Section  Analysis  that  follows. 

The  issues  of  welding  protective 
equipment  and  lead  exposure  standards 
were  also  raised  by  certain  commenters. 
Given  the  likelihood  that  railroad  bridge 
workers  will  confront  each  of  these 
hazards  in  bridge  repair  and 
maintenance,  the  commenters  expressed 
concern  that  the  Bridge  Worker  Safety 
Standards  did  not  address  these  subject 
areas.  While  FRA  concurs  that  these 
hazards  are  prevalent  and  that  railroad 
employees  who  work  on  bridges  must  be 
protected  from  these  dangers,  existing 
regulations  administered  and  enforced 
by  OSHA  comprehensively  address 
these  concerns.  FRA’s  Policy  Statement 
(43  FR 10583,  March  14, 1978)  set  forth 
which  Federal  agency  would  maintain 
authority  to  regulate  workplace  safety 
hazards  for  railroad  employees.  OSPIA, 
long  recognized  as  the  agency  expert  in 
occupational  health  issues,  would  cover 
those  areas  that  required  health-related 
expertise,  and  FRA  would  maintain 
primary  authority  to  address  safety 
issues  intrinsic  to  the  railroad 
environment.  Welding  protective 
equipment  and  lead  exposure  standards 
fall  within  those  areas  requiring 
extensive  health-based  expertise  and 
are  therefore,  best  regulated  by  OSHA. 
FRA  therefore  defers  to  OSHA's  existing 
authority  with  respect  to  these  issues, 
but  with  publication  of  this  final  rule 
asserts  authority  over  the  personal 
safety  issues  addressed  by  part  214  that 
can  be  readily  included  in  routine 
inspections  for  fall  protection. 

The  UTU  expressed  concern  that  the 
Bridge  Worker  Safety  Standards  did  not 
require  walkways  and  railings  on  all 
railroad  bridges.  The  UTU  stated  that 
operating  employees  are  sometimes 
required  to  crawl  beneath  equipment 
stationed  on  a  railroad  bridge  to  perform 
inspections,  and  that  these  employees 
would  benefit  from  a  imiversal  walkway 
requirement.  FRA  has  determined  that 
such  a  requirement  should  not  be 
undertaken  for  several  reasons.  FRA  is 
not  aware  of  circumstances  in  which 
operating  employees  are  required  to 
crawl  beneath  equipment  on  bridges, 
and  would  act  to  prevent  any  such 
requirement.  Also,  as  was  discussed  in 
the  NPRM,  FRA  extensively  reviewed 
the  issue  of  mandatory  walkways  for  all 
railroad  bridges  and  determined  that 
such  requirements  would  be  less  safe,  as 
well  as  quite  expensive.  In  addition,  the 
statutory  mandate  that  prompted  this 
rulemaldng  proceeding  was  directed 
specfrcially  at  safety  issues  directly 
affecting  maintenance-of-way 
employees,  not  operating  employees. 
Finally.  FRA  has,  in  fact,  included 


walkways  in  this  Hnal  rule  as  one  type 
of  fall  protection  that  railroads  or 
railroad  contractors  may  utilize  in  lieu 
of  personal  fall  arrest  systems  or  safety 
nets.  In  addition,  those  walkways  must 
meet  certain  height  and  strength 
standards. 

Section-by-Section  Analysis 

As  proposed,  the  Bridge  Worker 
Safety  Standards  were  to  become  a 
subpart  of  49  CFR  part  218,  Railroad 
Operating  Practices.  However,  FRA  has 
determined  that  these  standards  more 
logically  fit  in  a  new  separate  part, 
entitled  Railroad  Workplace  Safety, 
located  at  49  CFR  part  214.  FRA  also 
revised  section  titles  and  reorganized 
the  order  in  which  they  appear  in  the 
final  rule.  These  changes  are  set  forth  in 
the  Redesignation  Table  below: 


Redesignation  Table 


NPRM 


$216.5  Definitions . 

$  218.71  Purpose  and 
scope. 

$218.72  Walkways  and 
raHings. 

$218.73  Safety  belts, 
Nlelines  and  lanyards. 

$218.74  Safety  nets . 

$  218.75  Working  over 
or  near  water. 

$  218.76  Respiratory 
protectioa 

$216.77  Head 
protection. 

$218.78  Scaffolding . 


Final  rule 


Subpart  A— General. 

$214.1  Purpose  and 
scope. 

$  214.3  Applicatioa 

$  214.5  Responsibility 
for  compliance. 

$  214.7  Definitions. 

Subpart  B — Bridge 
worker  safety 
standards. 

$214,101  Purpose  and 
scope. 

$214,103  Fall 
protection,  generally. 

$214,105  Fall 
protection  systems 
standards  and 


$218.79  Personal 
protective  equipment 
$218.80  Food 
protection. 

$  218.81  Eye  and  face 
protectioa 


practices. 

$214,107  Working  over 
or  adjacent  to  water. 

$214,109  Scaffolding. 

$214,111  Personal 
protective  equipment 
generally. 

$214,113  Head 
protectioa 

$214,115  Foot 


protectioa 

$214,117  Eye  and  face 
protectioa 


The  section-by-section  analysis  that 
follows  is  organized  according  to  the 
section  number  and  order  used  in  the 
ffnal  rule,  with  reference  to  the  former 
section  number  used  in  the  NPRM. 

Section  214. 1  Purpose  and  Scope 
Proposed  Rule 

This  section  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

Paragraph  (a)  of  this  section  states 
that  the  purpose  of  the  new  part  214  is  to 


prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 
inspection,  maintenance,  and 
construction  activities.  Paragraph  (b) 
states  that  these  regulations  provide 
minimum  standards  for  the  subjects 
addressed,  and  that  railroads  and 
contractors  may  adopt  more  stringent 
requirements,  so  long  as  they  are  not 
inconsistent  with  this  part. 

This  section  incorporates  standard 
introductory  language  that  was  not 
necessary  in  the  NPRM  when  the 
proposed  regulations  were  going  to  be 
part  of  49  CFR  Part  218,  Railroad 
Operating  Practices.  Because  a  new  part 
in  the  Code  of  Regulations  is  being 
established  with  this  final  rule,  the 
scope  and  purpose  of  the  rule  must  be 
set  forth  in  order  to  assure  proper 
application  of  these  regulations.  This 
section  limits  application  of  the  safety 
standards  set  forth  in  this  part  to  those 
inspection,  maintenance,  and 
construction  activities  described  in 
Subpart  B,  Bridge  Worker  Safety 
Standards,  and  any  additional  subparts 
that  may  follow.  FRA  does  not  in  any 
way  intend  that  Part  214,  Railroad 
Workplace  Safety,  be  read  to  establish 
standards  for  any  occupational  hazards 
beyond  those  addressed  by  this  part. 

Section  214.3  Application 
Proposed  Rule 

This  section  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

This  section  states  that  part  214 
applies  to  all  railroads  operating  rolling 
equipment  on  track  that  is  part  of  the 
general  railroad  system.  As  discussed 
above,  this  section  was  not  necessary  in 
the  NPRM,  but  must  now  be  included  to 
ensure  that  the  entities  subject  to  the 
regulations  addressed  by  part  214  are 
defined.  Should  FRA  later  determine 
that  this  rule  should  apply  to  certain 
self-contained  railroads  that  are  not  part 
of  the  general  system  [e.g.,  certain 
tourist  railroads),  it  will  propose  a  new 
rule  to  accomplish  that  change.  Such  a 
proceeding  could  explore  whatever 
unique  factors  apply  in  the  context  of 
such  railroads. 

Section  214.5  Responsibility  for 
Compliance 

Proposed  Rule 

This  section  was  not  contained  in  the 
proposed  rule. 

Camments:  No  comments  received. 
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Final  Rule 

This  section  states  that  all  persons 
who  violate  the  standards  of  this  part 
are  subfect  to  a  civil  penalty,  and 
explains  the  circumstances  under  which 
an  individual  may  be  assessed  a 
penalty.  Hie  RSIA  established  liability 
for  individuals  who  willfully  violate  any 
of  the  railroad  safety  regulations.  The 
authority  to  impose  penalties  against 
Individuid  violators  exists  «vith  respect 
to  all  of  the  safety  standards  enforced 
by  FRA.  but  with  the  addition  of  {  214.5 
in  this  final  rule,  FRA  now  expressly 
incorporates  that  authority  in  part  214. 

In  addition,  as  a  logical  concomitant  of 
this  provision,  various  provisions 
requiring  that  certain  forms  of  protection 
be  provided  have  been  amended  to 
require  that  when  provided,  they  be 
us^. 

Section  214.7  Definitions 

In  the  course  of  assimilating  the 
written  comments  and  statements  given 
at  the  public  hearing,  it  became 
apparent  to  FRA  that  additional 
terminology  should  be  defined  in  the 
fmal  rule  in  order  to  accurately  reflect 
fall  protection  systems  that  are  currently 
available  in  the  market  for  use,  or  that 
are,  in  fact,  routinely  being  used  by 
general  industry.  Therefore,  many  of  the 
terms  defined  in  the  final  rule  and  listed 
below  did  not  appear  in  the  proimsed 
rule.  Unless  otherwise  noted,  the 
definitions  are  taken  horn  existing  or 
proposed  OSHA  regulations  that  are 
based  on  current  trade  language. 

Anchorage 
Proposed  Rule 

This  term  was  not  defined  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  rule 

The  common  terminology  now 
employed  to  mean  a  lanyard,  lifeline, 
and  safety  belt  system  for  fall  protection 
is  a  “personal  fall  arrest  system.” 
Anchorage  is  an  integral  component  of  a 
personal  fall  arrest  system,  and 
therefore  is  defined.  FRA  chose  the 
definition  utilized  by  OSHA  in  its 
regulations  concerning  fall  protection, 
which  reflects  common  trade  usage.  A 
particular  worksite  will  determine  the 
type  of  anchorage  available,  and  so  the 
definition  allows  for  flexibility  by 
stating  only  that  it  be  a  secure  point  of 
ttac^ent  for  the  other  personal  fall 
rrest  system  components. 

Body  belt 
Proposed  Rule 

This  term  was  not  defined  as  such  in 
the  proposed  rule,  but  is  the  functional 


equivalent  of  “safety  belt,”  whidi  is 
defined  in  the  proposal  as  a  device, 
usually  worn  around  the  waist  which, 
by  reason  of  its  attachment  to  a  lanyard 
and  lifeline  or  a  structure,  will  prevent  a 
worker  from  falling. 

Comments:  Many  commenters  urged 
FRA  to  update  this  definition  to  refiwt 
current  terminology,  including  the 
addition  of  a  deceleration  device 
following  lanyard  and  lifeline.  Also, 
most  commenters  stated  that  use  of 
body  harnesses,  rather  than  body  belts, 
is  now  preferred  practice.  The  body  belt 
does  not  absorb  stress  forces  in  a  fall  as 
well  as  a  harness  can.  and  therefore, 
may  cause  serious  internal  injury  to  the 
wearer.  According  to  commenters,  many 
companies  no  longer  manufacture  belts 
because  of  this  risk,  and  the 
construction  industry  will  phase  out 
their  use  in  the  near  future.  However, 
there  are  limited  situations,  climbing 
poles  for  instance,  in  which  belts  can  be 
utilized  safely. 

Final  Rule 

FRA  adopts  the  definition  used  by 
OSHA  that  reflects  current  trade 
language.  Although  the  flnal  rule  permits 
the  use  of  safety  belts  as  part  of  a 
personal  fall  arrest  system,  use  of 
harnesses  is  preferred. 

Body  Harness 
Proposed  Rule 

This  term  was  not  deflned  in  the 
proposed  rule. 

Comments:  As  stated  above,  all 
commenters  uiged  FRA  to  include  or 
mandate  the  use  of  body  harnesses  as  a 
component  of  a  personal  fall  arrest 
system.  The  harness  distributes  the  fall 
arrest  forces  over  the  thighs,  shoulders, 
pelvis,  waist,  and  chest,  and  therefore 
decreases  the  likelihood  of  serious 
injury  to  the  wearer.  The  majority  of 
industry  participants  in  this  proceeding 
stated  that  harnesses  are  most  often 
used. 

Final  Rule 

FRA  adopts  the  definition  used  by 
OSHA  that  reflects  current  trade 
terminology. 

Competent  Person 
Proposed  Rule 

This  term  was  not  defined  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

Defming  this  term  is  necessary  in  lig^t 
of  paragraphs  added  to  the  final  rule 
that  require  oversight  or  supervision  by 
a  person  with  knowledge,  training,  and 
relevant  experience  to  adequately 
assess  safety  hazards.  The  definition 
contains  these  factors,  and  a 


requirement  that  the  individual  also 
possess  the  authority  to  take  prompt 
corrective  measures,  if  necessary. 

Deceleration  Device 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

This  is  defined  as  a  device  that 
dissipates  fall  forces  during  a  fall  arrest 
It  is  often  a  type  of  lanyard  or  self- 
retracting  lifeline. 

Equivalent 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

In  order  to  give  railroads  and  railroad 
contractors  flexibility  in  choosing 
equipment  not  specified  in  the  final  rule, 
but  perhaps  more  amenable  to  tiie 
railroad  environment  or  more 
technically  advanced,  this  term  has 
been  added  to  the  rule  at  various 
locations.  Hie  railroad  or  railroad 
contractor  bears  the  burden  of 
demonstrating  that  the  alternative 
device  does  not  in  any  way  decrease 
employee  safety. 

Free  fail 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

This  term  is  significant  in  determining 
the  amount  of  force  applied  to  one  who 
wears  a  personal  fall  arrest  system.  It  is 
defined  as  the  act  of  falling  until  the 
arresting  forces  begin  to  take  effect 

Free  Fall  Distance 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  No  comments  received. 
Final  Rule 

As  stated  above,  this  phrase  is 
important  in  determining  the  amount  of 
force  applied  to  a  body  before  the  fall 
arrest  system  begins  to  take  effect  As 
defined,  the  distance  does  not  include 
deceleration  distance,  or  lifeline  and 
lanyard  elongation. 
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Lanyard 
Proposed  Rule 

The  proposed  rule  defined  lanyard  as 
a  rope,  suitable  for  supporting  one 
person,  that  is  attached  to  a  safety  belt 
or  harness  and  a  lifeline  or  other 
substantial  object. 

Comments:  The  AAR  urged  FRA  to 
expand  this  dehnition  to  include  cable, 
nylon  webbing,  or  equivalent  material  in 
addition  to  “rope.” 

Final  Rule 

FRA  incorporated  the  AAR's 
suggestion,  and  adopted  the  definition 
used  by  OSHA  that  reflects  current 
trade  language.  The  term  is  now  defined 
as  a  flexible  line  of  rope,  wire  rope  or 
strap  that  secures  a  body  belt  or  harness 
to  a  deceleration  device,  lifeline  or 
anchorage. 

Lifeline 
Proposed  Rule 

Lifeline  was  debned  as  a  rope,  used 
for  supporting  one  person,  to  which  a 
lanyard  or  safety  belt  is  attached. 

Comments:  The  AAR  objected  to  the 
clause  which  states  that  a  lifeline  is 
used  for  supporting  one  person,  and 
claimed  that  it  is  common  practice  to 
attach  more  than  one  person  to  a 
lifeline. 

Final  Rule 

The  new  definition  states  that  a 
lifeline  is  a  flexible  line  connected  to  an 
anchorage  from  which  other  portions  of 
a  fall  arrest  system  are  attached.  More 
than  one  person  may  be  attached  to  a 
lifeline,  as  common  practice  indicates, 
so  long  as  the  line  complies  with 
required  standards. 

Personal  Fall  Arrest  System 
Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  Conunenters  urged  FRA  to 
adopt  this  terminology  for  the  safety 
belt,  lanyard,  lifeline  fall  protection 
system  outlined  in  the  proposed  rule.  It 
reflects  common  trade  language. 

Final  Rule 

The  final  rule  defines  this  term  as  a 
system  used  to  stop  a  fall  from  a 
working  level,  consisting  of  an 
anchorage,  connectors,  body  harness  or 
belt,  lanyard,  deceleration  device, 
lifeline,  or  suitable  combination  of  these. 

Railroad 
Proposed  Rule' 

This  deHnition  was  not  contained  in 
the  proposed  rule. 

Comments:  No  comments  received. 


Final  Rule 

This  deHnition  is  taken  from  section 
202(e}  of  the  Federal  Railroad  Safety  Act 
of  1970,  as  amended  by  the  RSIA,  and 
includes  all  forms  of  non-highway 
transportation  that  run  on  rails  or 
electro-magnetic  guideways. 

Railroad  Employee  or  Employee 

Proposed  Rule 

This  term  was  debned  as  any 
employee  of  a  railroad  or  railroad 
contractor  responsible  for  the 
construction,  inspection,  testing,  or 
maintenance  of  a  bridge,  whose  duties 
affect  the  track,  bridge  structural 
members,  operating  mechanisms,  water 
traffic  controls,  signal,  communication, 
or  train  control  systems  integral  to  that 
bridge. 

Comments:  An  individual  commenter 
suggested  that  FRA  change  this  term  to 
‘bridge  employee*  to  avoid  confusion 
with  other  types  of  railroad  employees. 

Final  Rule 

The  Hnal  rule  deHnes  “railroad 
employee”  and  “employee”  together  in 
this  section,  making  the  terms 
synonymous  throughout  part  214.  FRA 
did  not  change  the  term  to  'bridge 
worker’  in  the  fmal  rule  to  avoid  any 
confusion  with  terms  used  by  employers 
for  labor  categories  that  could 
conceivably  limit  the  scope  of  this  part. 
The  definition  is  adopted  as  proposed. 

Railroad  Bridge 

Proposed  Rule 

Railroad  bridge  was  deHned  as  a 
structure  supporting  one  or  more 
railroad  tracks,  above  land  or  water, 
spanning  at  least  12  feet,  and  including 
the  entire  structure  between  the  faces  of 
the  abutments.  ^ 

Comments:  No  comments  received. 

Final  Rule 

Adopted  as  proposed. 

Self-Retracting  Lifeline /Lanyard 
Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  This  term  was  employed 
by  industry,  labor,  and  OSHA  in  general 
discussions  of  new  components  of  a 
personal  fall  arrest  system. 

Final  Rule 

The  definition  adopts  OSHA’s 
language,  which  reflects  common  trade 
usage. 


Snap-Hook 
Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  This  term  was  used  by 
OSHA  and  industry  commenters  in 
general  discussion  of  fall  protection 
systems. 

Final  Rule 

The  final  rule  adopts  OSHA's 
language,  which  reflects  common  trade 
usage. 

Section  214.101  Purpose  and  Scope 
Proposed  Rule 

Proposed  as  §  218.71,  this  section 
stated  the  purpose  and  scope  of  this 
subpart  to  be  the  prevention  of 
accidents  and  casualties  to  railroad 
employees  who  work  on  railroad 
bridges.  Railroads  and  railroad 
contractors  may  prescribe  more 
stringent  additional  requirements.  The 
proposed  subpart  would  apply  to  all 
railroad  and  railroad  contractor 
employees  who  work  on  railroad 
bridges. 

Proposed  paragraph  (c)  provided  that 
employees  conducting  track  repairs  of  a 
minor  nature  were  exempt  from 
requirements  for  safety  nets,  respiratory 
protection,  and  drowning  protection. 

Proposed  paragraph  (d)  provided  that 
safety  belts,  lifelines,  lanyards  and 
safety  nets  were  not  required  where 
installation  of  these  devices  poses  a 
greater  threat  than  working  without  fall 
protection  altogether. 

Proposed  paragraph  (e)  set  the  fall 
protection  threshold.  Employees 
working  at  heights  of  six  feet  or  more 
must  be  protected  with  safety  belts, 
lifelines,  and  lanyards.  When  working  at 
heights  of  25  feet  or  more,  a  safety  net 
must  be  provided. 

Comments:  Several  commenters  found 
this  section  confusing  and  suggested 
organizational  changes.  Further 
discussion  of  these  changes  is  found  in 
the  description  of  the  final  rule  set  forth 
below. 

The  AAR  objected  to  the  use  of 
“minimum”  safety  rules  in  paragraph 

(b) ,  stating  that  “mandatory”  was  more 
appropriate. 

The  AAR  and  Short  Line  Association 
urged  FRA  to  expand  the  track  repair 
exception  found  in  proposed  paragraph 

(c)  to  include  signal  repair,  all  minor 
inspection  functions,  emergencies  such 
as  fire  fighting,  driving  piles,  re-railing 
cars,  unloading  ballast,  freeing  animals, 
supervisory  activities,  and  the  use  of 
Hxed  ladders.  An  individual  commenter 
and  Maryland’s  Division  of  Labor  and 
Industry  objected  to  the  exception  to 
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respiratory  protection  in  this  paragraph, 
stating  that  any  exposure,  no  matter 
how  brief,  to  certain  contaminants  can 
be  hazardous. 

We  received  no  comments  on 
proposed  paragraph  (d),  which  provided 
for  an  exception  to  thelhll  protection 
requirement  where  installation  of  fall 
protection  systems  poses  a  greater 
threat  than  working  without  fall 
protection. 

Proposed  paragraph  (e)  stirred  much 
debate.  Many  commenters,  including  tfie 
AAR  and  OSHA,  suggested  that  this 
paragraph  be  moved  to  its  own  section 
setting  forth  the  threshold  at  which  fall 
protection  becomes  necessary.  Most  of 
the  discussion,  however,  centered  on  the 
imposition  of  the  six-foot  threshold. 
Because  proposed  paragraph  (e)  is  now 
§  214.103(a)  in  the  final  rule,  see 
discussion  of  those  issues  with  that 
section  set  forth  below. 

Final  Rule 

FRA  agrees  that  the  scope  provisions 
as  proposed  were  not  organized 
cohesively,  and  so  this  section  now 
contains  only  statements  of  general 
application.  A  separate  section, 

§  214.103,  is  now  set  aside  for  the  height 
threshold  and  exceptions  to  fall 
protection  requirements.  For  discussion 
of  those  issues,  see  $  214.103  below. 

Paragraphs  (a)  and  (b)  of  S  214.101  are 
adopted  as  proposed.  Use  of  “minimum 
railroad  safety  rules"  in  paragraph  (b) 
reflects  traditional  regulatory  language. 
This  terminology  encourages  railroads 
and  their  contractors  to  revise  or 
improve  these  standards  and  employee 
safety  as  new  technology  and 
information  become  available,  so  long 
as  this  is  done  without  contradicting  the 
standards  in  this  rule. 

Paragraph  (c)  as  adopted  in  the  final 
rule  is  limited  to  the  general  statement 
of  application  found  in  the  proposal,  and 
to  that  extent,  is  identical  to  the 
application  statement  in  §  218.71(c)  of 
the  proposed  rule.  The  exception  for 
minor  track  repairs  that  followed  this 
language  in  the  proposed  rule  has  now 
been  moved  to  §  214.103(d)  and  is 
discussed  «vith  that  section  below. 

Paragraph  (d)  as  set  forth  in  §  214.101 
of  the  final  rule  did  not  appear  in  the 
language  of  the  proposed  rule.  However, 
this  subsection  incorporates  that  portion 
of  the  preamble  of  the  NI^IM  which 
discussed  the  complementary 
jurisdiction  of  FRA  and  OSHA  with 
respect  to  occupational  hazards  in  the 
railroad  workplace.  Paragraph  (d)  states 
that  any  working  conditions  involving 
the  protection  of  railroad  employees 
wofidi^  on  railroad  bridges  not  within 
the  subject  matter  addressed  by  the 
regulations  found  in  chapter  11  cd  title  49 


of  the  Code  of  Federal  Regulations  (i.e.. 
all  railroad  safety  regulations),  including 
respiratory  protection,  hazard 
communications,  hearing  protection, 
welding  and  lead  exposure  standards,  is 
governed  by  OSHA’s  regulations.  This 
language  reiterates  the  jurisdictional 
delineations  that  were  set  forth  in  FRA's 
1978  Policy  Statement  (42  FR  22184),  and 
provides  additional  clarity  for 
employees  and  railroads  who  must 
comply  with  Federal  regulations.  In 
written  comments,  OSHA  urged  FRA  to 
affirmatively  make  this  statement,  and 
FRA  believes  that  doing  so  will 
eliminate  any  remaining  confusion  with 
respect  to  subject  matters  that  are  not 
explicitly  addressed  in  this  final  rule. 

Section  214.103  Fall  Protection 
Generally 

Proposed  Rule 

This  section,  formally  paragraph  (e)  of 
S  218.71,  stated  that  when  employees 
worked  six  feet  or  more  above  the 
ground,  they  must  be  protected  by  the 
use  of  safety  belts,  lanyards,  and 
lifelines. 

Comments:  This  proposal  created 
significant  controversy  among  the 
industry  representatives  who 
participated  in  the  proceeding.  The 
BMWE  and  OSHA  concurred  with  a 
height  threshold  of  six  feet 

FRA  adopted  OSHA’s  current 
construction  threshold  of  six  feet  in  the 
proposed  rule  because  the  duties 
railroad  employees  perform  on  bridges 
are  in  fact  typical  construction  duties: 
maintaining,  repairing,  painting,  and 
inspecting  the  bridge  structure. 

However,  the  AAR,  the  Short  Line 
Association,  and  their  individual 
members  strongly  urged  FRA  to  move  to 
a  twenty-foot  threshold.  A  major  bridge 
restoration  company  suggested  adoption 
of  a  fifteen-foot  threshold. 

FRA  solicited  information  fi'om  these 
participants  concerning  the  height 
thresholds  they  require  in  internal 
operating  rules,  and  any  relevant  injury 
data  they  possess  for  employee  falls 
from  railroad  bridges.  Of  the  AAR 
members  who  provided  information, 
three  use  a  threshold  of  25  feet,  two  use 
20  feet,  two  use  10  feet,  one  uses  6  feet, 
and  four  do  not  specify  a  threshold.  Of 
the  Short  Line  Association  members, 
approximately  50  per  cent  hire 
contractors  to  do  any  bridge 
construction  work.  20  per  cent  set  the 
threshold  at  20  feet  or  more,  20  per  cent 
set  the  threshold  at  20  feet,  one  member 
at  15  feet,  one  at  10  feet,  and  two  at  6 
feet.  Osmose,  a  bridge  restoration 
company,  uses  fifteen  feet.  As  stated  by 
a  Canadian  participant,  Canada  imposes 
a  ten-foot  standard  currently,  but  may 


be  amending  the  threshold  to  six  or  eight 
feet  in  the  near  future. 

The  BMWE  and  the  Short  Line 
Association  had  no  relevant  injury  data 
to  submit  OSHA  indicated  that  deaths 
have  been  reported  in  falls  from  heights 
of  eight  feet.  The  AAR  submitted  the 
following  casualty  information:  (1)  10 
incidents  in  falls  from  heights  less  than  6 
feet  with  67  lost  man-days  per  incidenL 
2  -t-  million  man-hours  woiiced  at  this 
height  318  lost  man-days  per  million 
man-hours,  and  .95  incidents  per  200,000 
man-hours;  (2)  30  incidents  in  fails  from 
heights  between  6  and  19  feet  with  69 
lost  man-days  per  incident  14 -t-  million 
man-hours  worked  at  this  height  132 
lost  man-days  per  million  man-hours, 
and  .38  incidents  per  200,000  man-hours; 
and  (3)  15  incidents  in  falls  fiom  heights 
over  19  feet  with  103  lost  man-days  per 
incident  6-1-  million  man-hours  worked 
at  this  height  223  lost  man-days  per 
million  man-hours,  and  .43  incidents  per 
200,000  man-hours.  AAR  notes  that  the 
figures  for  lost  man-days  per  million 
man-days  and  number  of  incidents  per 
200,000  man-hours  are  slightly 
overstated  because  13  railroads  reported 
in  some  categories,  and  14  in  others. 

FRA’s  casualty  data  for  injuries  are  ' 
not  delineated  by  distance  of  fall. 
However,  our  fatality  data  are:  In  seven 
of  eight  employee  fatality  investigations 
of  falls  from  railroad  bridges  during  the 
period  of  January,  1981  through 
December,  1990,  the  lowest  height  at 
which  death  occurred  was  10  feet,  and 
the  highest  112  feet  The  average  for  the 
seven  fatalities  is  37  feet  (Distance  of 
fall  was  not  noted  in  the  eighth 
investigation.) 

OSHA  based  the  existing  six-foot 
construction  standard  on  studies  that 
indicated  that  the  90th  percentile  man 
could  do  a  complete  body  inversion  and 
land  on  his  head,  likely  to  result  in 
serious  injury,  from  a  height  of  six  feet. 
Also,  six  feet  was  the  current  ANSI 
standard  when  this  threshold  was 
chosen. . 

While  the  AAR  points  to  examples 
where  OSHA  has  established  a  height 
threshold  of  20  or  25  feet,  each  of  those 
instances  represents  exceptions  to  the 
general  rule  where  special 
circumstances  are  present  For  instance, 
an  exception  is  given  where  employees 
work  on  low-pitched  roofs.  Also,  where 
employees  work  on  fixed  ladder  stands 
that  are  not  likely  to  shift  a  higher 
threshold  is  permitted.  In  each  of  these 
instances,  the  chance  of  falling  is 
diminished  by  the  structure  of  the  work 
site. 

Several  industry  commenters  also 
suggested  that  the  force  of  the  fall  arrest 
system  may  cause  greater  injury  than  a 
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fall  of  six  feet.  However,  there  is  not 
data  available  to  confirm  or  deny  this 
proposition. 

Finally,  all  industry  representatives 
asserted  that  the  cost  of  complying  with 
a  six-foot  threshold  would  be 
prohibitive.  Implied  in  this  assertion  is 
the  fact  that  only  one  of  AAR’s  members 
and  two  Short  Line  Association 
members  are  currently  in  compliance 
with  applicable  OSHA  regulations.  (For 
further  discussion  of  this  issue,  please 
see  discussion  of  personal  protection 
equipment,  S§  214.111  through  214.115 
below.) 

Final  Rule 

Section  214.103(a)  of  the  final  rule 
states  that  fall  protection,  either  a 
personal  fall  arrest  system  or  safety 
nets,  must  be  provided  and  used  where 
employees  are  working  twelve  or  more 
feet  above  the  ground  or  water  surface. 
Three  exceptions  (formerly  §  21B.71  (c) 
and  (d),  and  9  218.72)  to  this 
requirement  follow  in  paragraphs  (b) 
through  (d). 

FRA  believes  that  the  twelve-foot 
standard  best  provides  necessary  fall 
protection  for  railroad  bridge 
employees.  In  analyzing  the  practical 
application  of  a  six-foot  standard  in  the 
railroad  bridge  environment,  FRA 
determined  that  it  would  inhibit  the 
movement  of  the  woricer  to  the  point 
that  many  may  choose  not  to  wear  the 
device  at  that  height,  and  it  would  in 
many  instances  allow  an  employee  to 
hit  the  ground  or  water  surface  below 
before  the  protective  device  could  stop 
the  fall.  UiUike  traditional  building 
construction  sites  where  the  point  of 
attachment  for  a  fall  arrest  system  is 
overhead,  the  configuration  of  most 
railroad  bridges  will  require  that  the 
point  of  atta^mcnt  be  at  foot-level  or 
will  require  installation  of 
superstructure  at  considerable  risk  to 
those  performing  that  work.  Most 
railroad  bridges  simply  do  not  have 
secure  structures  above  the  rails  that 
will  support  such  attachment.  A 
standard  six-foot  lanyard  attached  at 
the  rail  on  one  end  and  to  the  body 
harness  on  the  other  will  allow  an 
employee  who  is  standing  and  walking 
very  little  movement  while  working  on 
the  bridge.  To  the  extent  work  is 
rendered  impractical  or  significant 
discomfort  or  annoyance  is  caused  to 
the  wearer,  compliance  will  likely  suffer. 
Any  habit  of  noncompliance  may  carry 
over  to  work  at  greater  heights. 

Wben  a  standard  fall  arrest  system  is 
engaged,  the  length  of  an  extended 
lanyard  and  deceleration  device  totals 
approximately  9  feet.  If  the  surface 
below  is  not  farther  from  the  working 
surface  than  9  feet,  and  if  the 


protective  device  is  attached  at  the  rail 
on  the  side  of  the  bridge  being  worked 
on,  an  employee  will  hit  the  ground  or 
water  surface  below  before  the  system 
begins  to  arrest  the  fall.  A  possible 
alternative  to  this  scenario  is  to  attach 
the  system  to  the  opposite  side  of  the 
bridge  being  worked  on,  which  would 
take  up  approximately  four  feet  of  the 
lanyard  length.  However,  this  would 
greatly  restrict  the  movement  of  the 
employee  and  would  introduce  tripping 
hazard  that  do  not  otherwise  exist. 
Given  the  low  likelihood  of  serious 
injury  hrom  short  falls  and  the  sharply 
increased  risk  of  injury  from  tripping 
over  lanyards  strung  along  a  bridge 
surface,  FRA  believes  employees  are 
safer  on  railroad  bridges  at  low  heights 
without  personal  fall  arrest  systems. 

Therefore,  given  that  the  length  of  the 
fully  engaged  fall  arrest  system  itself  is 
close  to  ten  feet,  and  that  the  length  of 
the  legs  and  torso  that  will  hang  below 
the  body  harness  must  also  be 
considered.  FRA  believes  that  a  twelve- 
foot  standard  provides  the  safest  and 
most  practical  height  threshold  for  fall 
protection  devices. 

Safety  nets  are  an  alternative  to  the 
body  harness  and  lanyard  system,  but 
are  nearly  impossible  to  install 
effectively  at  a  height  of  less  than 
twelve  feet,  given  the  distance  a  body 
will  deflect  the  net  upon  contact. 

Also,  paragraph  (a)  now  permits 
selection  of  the  appropriate  fall 
protection,  either  a  fall  arrest  system  or 
safety  nets,  by  the  railroad  or  railroad 
contractor.  In  the  proposed  rule, 
personal  fall  arrest  devices  were 
required  at  six  feet  and  safety  nets  were 
mandated  at  25  feet.  Many  industry 
commenters  asserted  that  net 
installation  is  unreasonably  expensive, 
time-consuming,  dangerous,  and  in  some 
cases,  impossible  due  to  railroad  bridge 
configurations.  Also,  the  commenters 
claimed  that  safety  nets  can  decrease 
employee  safety  by  giving  those  who 
work  above  them  a  false  sense  of 
security,  which  in  turn  produces 
dangerous  behavior.  The  railroads  and 
bridge  restoration  company  stated  that 
they  rely  exclusively  on  personal  fall 
arrest  systems. 

The  BMWE  also  objected  to  the  safety 
net  provision  as  proposed.  They  felt  that 
the  25-foot  threshold  should  be 
strengthened  to  ten  feet. 

In  recent  rulemaking  proceedings, 
OSHA  has  moved  to  an  option  approach 
for  fall  protection  systems.  That 
agency's  most  current  proposals  set  a 
height  threshold,  establish  standards 
and  criteria  for  nets  and  fall  arrest 
devices,  and  permit  the  employer  to 
choose  the  system  that  can  best 


accommodate  environmental  and  safety 
concerns.  (55  FR 13360,  April  10, 1990.) 

FRA  believes  that  this  approach  is 
particularly  advantageous  in  the 
railroad  environment.  Where  railroad 
bridge  configurations  make  nets 
impossible,  or  where  the  exfmsure  to 
risk  is  of  minimal  duration,  the  personal 
fall  arrest  system  can  be  used.  However, 
where  a  major  renovation  that  may  go 
on  for  months  is  undertaken,  nets  can  be 
chosen.  This  change  in  the  final  rule  also 
responds  to  the  safety  concerns  raised 
by  the  BMWE  concerning  the  net  height 
threshold:  if  chosen,  nets  must  now  be 
installed  at  the  same  height  threshold  as 
personal  fall  arrest  devices. 

Paragraph  (b)  of  this  section  states 
that  the  fall  protection  requirements 
shall  not  apply  if  installation  of  the 
system  poses  greater  risk  than 
performing  work  without  fall  protection. 
The  railroad  or  contractor  has  the 
burden  of  showing  this  in  any  action 
brought  by  FRA  to  enforce  the  fall 
protection  requirements.  In  other  words, 
once  FRA  had  demonstrated  the 
absence  of  fall  protection,  the  burden 
would  shift  to  the  railroad  to  justify  its 
absence  by  demonstrating  that  it 
properly  determined  that  installation 
posed  a  greater  risk.  This  section 
(formerly  §  218.71(d)  in  the  proposed 
rule)  received  no  comments  and  is 
adopted  substantively  as  proposed. 

Paragraph  (c)  of  the  final  rule 
concerning  walkways  and  railings 
contains  the  language  of  former  9  218.72 
in  the  proposed  rule,  and  has  been 
adopted  with  changes.  This  paragraph 
stated  that  fall  protection  was  not 
required  where  stable  walkways  and 
railings  are  present,  so  long  as 
employees  do  not  work  beyond  the 
railings,  over  the  side  of  the  bridge,  or 
where  large  holes  exist.  In  written 
comments,  OSHA  noted  that  the 
provision  as  written  did  not  address 
protection  for  workers  who  are  on 
ladders  or  other  elevation  devices 
stationed  on  the  walkways.  OSHA 
asserted  that  because  those  employees, 
once  elevated,  are  not  restrained  or 
protected  by  walkways  and  railings, 
other  means  of  fall  protection  should  be 
provided.  FRA  concurs  with  this 
assessment  and  has  added  that 
restriction  to  the  fall  protection 
exception. 

Also,  the  final  rule  requires  the 
presence  of  toeboards,  and  states  that 
the  walkways  must  be  of  sufiicient 
height,  width,  and  strength  to  prevent  an 
employee  fall.  FRA  believes  that  this 
new  language  provides  pertinent 
guidance  to  railroads,  contractors,  and 
employees  as  to  what  constitutes 
“sectire”  walkways  and  railings. 
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Walkways  and  railings  that  meet  the 
standards  set  forth  in  the  American 
Railway  Engineering  Association’s 
Manual  for  Railway  Engineering  will 
satisfy  this  subsection. 

Paragraph  (d)  of  the  Hnal  rule  contains 
the  minor  repair  exception  that  was  part 
of  S  218.71(c)  in  the  proposed  rule.  This 
exception  has  been  adopted  with 
changes.  The  word  “track"  has  been 
removed,  the  word  “inspections”  has 
been  added,  the  words  “or  in  close 
proximity  to"  have  been  removed,  the 
word  “outside”  has  been  added  before 
“rails”,  the  term  “exclusively”  has  been 
inserted  before  “between  the  outside 
rails.”  and  the  exception  no  longer 
applies  to  respiratory  protection. 
Substantively,  the  paragraph  now 
permits  an  exception  to  fall  protection 
when  employees  are  performing  minor 
repairs  in  any  discipline,  or  are  doing 
inspections,  so  long  as  those  activities 
can  be  accomplished  by  working 
exclusively  between  the  outside  rails  of 
the  bridge. 

FRA  added  the  word  “outside”  in 
response  to  a  commenter  who 
questioned  whether  an  employee 
working  between  two  lines  of  track  on  a 
multiple-track  bridge  would  come  within 
this  exception.  As  now  written,  such  an 
employee  will  not  be  required  to  have 
fall  protection  so  long  as  there  are  no 
gaps  in  the  area  between  the  rails 
through  which  a  person  could  fall. 

FRA  added  the  term  “exclusively”  to 
further  define  those  activities  that  will 
be  categorized  as  “minor,”  and  therefore 
truly  merit  being  accomplished  without 
fall  protection  of  any  sort.  Given  the 
obvious  risks  inherent  in  working 
without  fall  protection,  this  exception 
will  be  enforced  as  literally  and 
narrowly  as  possible.  Therefore,  if  an 
activity  involves  movement  requiring 
one  to  stand  or  travel  with  one  or  more 
weight-bearing  portions  of  the  body 
beyond  the  boundaries  of  the  rails,  no 
matter  how  slight  the  duration,  fall 
protection  must  be  provided.  Clearly, 
replacing  all  or  a  large  percentage  of  the 
ties  on  the  bridge  will  not  constitute 
repairs  of  a  minor  nature  that  can  be 
completed  exclusively  between  the  rails. 
However,  walking  the  length  of  the 
bridge,  between  the  rails,  to  visually 
inspect  the  ties  would  come  within 
paragraph  (d)  of  §  214.103. 

The  expansive  language  that  the  AAR 
urged  FRA  to  insert  in  this  exception, 
including  Hre-fighting,  re-railing  cars, 
unloading  ballast,  pile  driving  and 
freeing  animals,  has  not  been  adopted. 
Many  of  these  functions  may,  in  fact 
fall  within  the  exception  set  forth  in 
paragraph  (b)  of  this  section.  FRA 
believes  that  those  determinations 
should  be  made  on  a  case-by-case  basis 


by  the  railroad  or  railroad  contractor, 
and  should  not  be  excepted  from 
coverage  in  a  sweeping  fashion. 

Because  FRA  has  determined  that 
OSHA  is  the  appropriate  Federal  agency 
to  regulate  respiratory  protection  for 
railroad  employees,  this  final  rule  does 
not  include  respiratory  standards.  (See 
Respiratory  Protection  discussed 
below.)  Therefore,  this  paragraph  no 
longer  contains  an  exception  to 
respiratory  protection  when  employees 
are  doing  minor  repairs  or  inspections. 
Also,  FRA  concurs  with  those 
commenters  who  stated  that  even  a 
brief  exposure  to  certain  contaminants 
can  be  hazardous,  and  therefore, 
respiratory  protection  should  be 
required  whenever  such  exposure  exists. 

Section  214.105  Fall  Protection 
Systems  Standards  and  Practices 

Proposed  Rule 

This  section  combines  what  was 
§  218.73  (Safety  belts,  lifelines,  and 
lanyard)  and  §  218.74  (Safety  nets)  in 
the  proposed  rule.  Proposed  §  218.73 
provided  that  lifelines,  safety  belts,  and 
lanyards  be  used  only  for  employee 
safeguarding,  and  that  any  device 
subjected  to  full  impact  load  be  removed 
from  service.  Also,  lifelines  were  to  be 
secured  to  an  anchorage  above  the  point 
of  attachment  and  be  capable  of 
supporting  a  dead  weight  of  5,400 
pounds.  Lanyards  were  to  be  of  Vt  inch 
nylon,  or  equivalent,  permit  a  fall  of  no 
greater  than  six  feet,  and  be  capable  of 
holding  5,400  pounds.  All  hardware  was 
to  be  drop  forged  or  pressed  steel  and 
possess  smooth  surfaces.  All  hardware 
would  be  capable  of  withstanding  a 
tensile  loading  of  4,000  poimds. 

Proposed  §  218.74  provided  that  nets 
must  be  installed  where  the  workplace 
is  25  feet  above  the  ground  or  water 
surface,  and  that  work  would  not  begin 
until  the  net  was  in  place.  The  net  would 
extend  eight  feet  beyond  the  edge  of  the 
work  surface  and  be  hung  so  that  impact 
would  not  cause  the  falling  body  to 
contact  surfaces  below  the  net.  The 
remaining  paragraphs  set  performance 
standards  and  required  that  forged  steel 
safety  hooks  be  used. 

Comments:  Industry  representatives, 
OSHA,  and  Maryltind’s  Division  of 
Labor  and  Industry  submitted  comments 
on  these  issues.  Generally,  they 
recommended  that  FRA  move  to  the 
more  current  “fall  arrest  system” 
terminology  and  incorporate  recent 
performance  standards  for  those 
devices.  In  particular,  OSHA  and  Sinco 
Products,  Inc.  (a  fall  protection  system 
manufacturing  and  installation 
company)  outlined  new  ANSI  standards 
for  safety  nets,  and  performance 


language  for  fall  arrest  system  devices. 
OSHA  and  an  individual  commenter 
suggested  that  any  device  subjected  to  a 
full  impact  load  be  retained  if  the  fall  is 
minor  (two  feet,  for  instance),  and  a 
competent  individual  can  certify  that  no 
damage  that  would  reduce  the 
component’s  strength  occiured.  Another 
individual  urged  that  these  devices  be 
discarded  as  proposed  because  internal 
tearing  of  component  parts  could 
diminish  load  strength,  but  would  not  be 
a  visible  defect. 

Final  Rule 

FRA  believes  that  the  description  of 
fall  protection  devices  in  the  final  rule 
should  reflect  certain  suggested  changes 
in  order  to  provide  for  adequate 
employee  safety.  *rhe  standards  set  forth 
in  this  section  now  reflect  OSHA’s  most 
current  performance  standards.  This 
section  has  been  reorganized  as  follows: 
Paragraph  (a)  sets  foi^  general 
requirements  for  the  use,  maintenance 
and  repair  of  all  fall  protection  devices, 
and  requires  certain  operating  practices; 
paragraph  (b)  sets  performance 
standards  and  use  guidelines  for 
personal  fall  arrest  systems;  and 
paragtraph  (c)  sets  standards  and  use 
guidelines  for  safety  nets. 

Paragraph  (a)  requires  that  these 
systems  be  used  only  for  fall  protection, 
that  they  be  protected  from 
deterioration,  that  they  be  inspected 
prior  to  each  use,  that  defective  devices 
be  discarded,  and  that  employees  be 
instructed  on  proper  use  and  storage, 
and  that  employees  be  advised  of  any 
changes  in  the  system.  'The  railroad  or 
contractor  must  provide  for  prompt 
rescue  of  employees  who  have  fallen. 

All  cormectors  must  be  corrosion- 
resistent  and  have  smooth  edges  to 
prevent  damage  to  any  other 
components  in  the  system.  All 
anchorages  must  be  capable  of 
supporting  at  least  5,000  pounds  and  be 
used  under  the  supervision  of  a  qualified 
individual.  'The  program  must  have  a 
safety  factor  of  at  least  two.  Finally, 
where  devices  have  been  subjected  to 
full  impact  loading,  the  device  may  be 
retained  if  the  impact  was  slight  (&e  fall 
was  no  more  than  two  or  three  feet),  and 
a  competent  person  has  determined  that 
no  damage  occurred  to  the  device. 

Paragraph  (b)  sets  forth  performance 
standards  for  the  components  of  the  fall 
arrest  system.  Lanyards  and  lifelines 
that  hold  one  employee  must  withstand 
a  load  of  5,000  poimds.  Self-retracting 
lifelines  and  lanyards  that  limit  free  fall 
distance  to  two  feet  must  withstand  a 
tensile  load  of  3,000  pounds  and  those 
that  do  not  limit  the  free  fall  distance 
must  be  capable  of  5,000  pounds  applied 
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force.  Horizontal  lifelines  shall  be 
installed  under  the  supervision  of  a 
competent  person,  and  lifelines  may  not 
be  made  of  natural  Hber  rope.  When 
using  a  body  belt,  the  system  shall  limit 
the  arresting  force  on  the  employee  to 
900  pounds.  When  using  a  body  harness, 
the  system  shall  limit  the  arresting  force 
to  1,800  pounds.  The  system  shall  be 
arranged  to  limit  free  fall  to  six  feet,  to 
withstand  twice  the  impact  energy  of 
free  falling  six  feet,  shall  bring  an 
employee  to  a  complete  stop  and  limit 
maximum  deceleration  distance  to  3.5 
feet.  When  vertical  lifelines  are  used, 
there  shall  be  a  separate  line  for  each 
employee.  Dee-rings  and  snap-hooks 
shall  be  capable  of  sustaining  5,000 
pounds  and  withstand  3,600  pounds 
without  cracking  or  deformation.  Snap- 
hooks  caimot  be  connected  to  each 
other,  shall  be  compatible  with  the 
member  they  are  cormected  to.  and 
caimot  be  placed  directly  to  webbing  or 
rope,  each  other  or  to  a  horizontal 
lifeline. 

Paragraph  (c)  sets  forth  the  new 
standards  for  safety  net  systems.  Safety 
nets  shall  be  installed  as  close  to  the 
work  surface  as  possible,  but  the 
distance  between  the  net  and  work 
surface  cannot  exceed  30  feet  If 
installation  is  beyond  30  feet  a  personal 
fall  arrest  system  is  also  required. 
Installation  shall  be  accomplished  so 
that  any  fall  to  the  net  is  imobstructed, 
and  that  there  will  be  no  contact  with 
surfaces  below  the  net.  All  nets  must  be 
drop-tested,  unless  the  railroad  or 
contactor  can  demonstrate  that  the  test 
is  impossible.  Such  a  claim  must  be 
certified  by  a  competent  person.  In  order 
to  allow  for  the  fact  that  objects  tend  to 
drift  horizontally  while  falling  vertically, 
the  net  must  extend  outward  fitim  the 
edge  of  the  work  surface  according  to 
the  distance  of  the  vertical  drop  fi*om 
the  workplace  to  the  net.  Nets  must  be 
inspected  once  a  week  for  deterioration, 
and  after  each  occuirence  that  could 
reduce  the  safety  of  the  net.  Any  objects 
that  fall  into  the  net  must  be  removed  by 
the  beginning  of  the  next  work  shift,  if 
not  sooner,  llie  maximum  breaking 
strength  of  the  net  border  shall  be  5,000 
pounds  and  connections  between  net 
panels  shall  be  as  strong  as  integral  net 
parts. 

Section  214.107  Working  Over  or 
Adjacent  to  Water 

Proposed  Rule 

The  proposed  rule  required  the  use  of 
life  preservers  where  employees  work 
over  or  near  water  in  excess  of  three 
feet  deep,  or  where  the  danger  of 
drowning  exists.  The  proposal  also 
required  that  the  preservers  be 


inspected  prior  to  and  after  each  use, 
and  that  any  defective  units  be  removed 
permanently  from  service.  Ring  bouys 
with  at  least  90  feet  of  line  should  be 
present  and  ready  for  rescue  operations, 
and  at  least  one  lifesaving  skiff  made 
available. 

Comments:  The  AAR,  the  Short  Line 
Association,  OSHA,  and  individuals 
submitted  comments  concerning 
protection  from  drowming.  The  AAR 
urged  FRA  to  move  the  water  depth 
threshold  to  at  least  four  feet,  reasoning 
that  most  or  all  bridge  workers  can 
stand  in  water  four  feet  deep  with  no 
threat  of  drowning.  If  the  particular 
body  of  water  contains  swift  currents  or 
dangerous  rock  formations,  life 
preservers  will  be  provided  under  the 
“danger  of  drowning"  portion  of 
paragraph  (a).  Therefore,  the  two 
clauses  together  would  provide 
adequate  protection. 

OSHA  and  individual  commenters 
urged  FRA  to  drop  the  life  preserver 
requirement  altogether  where  employees 
are  provided  fall  protection  throu^  a 
personal  fall  arrest  system  or  safety  net 
They  argue  that  requiring  both  woidd  be 
duplicative,  may  decrease  safety,  and 
may  be  physically  impossible.  For 
instance,  where  employees  work  twelve 
feet  above  water  and  use  fall  protection 
as  required,  the  chance  of  falling  into 
water  at  all  is  remote,  at  best.  Requiring 
a  life  preserver  over  a  body  harness 
would  add  no  protection  finm  drowning, 
may  interfere  with  the  connection  at  the 
place  of  attachment  on  the  harness,  or 
may  make  fastening  the  preserver  over 
the  harness  impossible. 

FRA  received  no  comments 
concerning  paragraph  (b). 

The  AAR  urged  FRA  to  clarify  when 
ring  bouys  are  required  by  paragraph 
(c).  The  paragraph,  as  proposed,  set 
forth  only  length  and  distance  between 
buoys. 

FRA  received  many  comments 
regarding  proposed  paragraph  (d),  which 
required  a  lifesaving  skiff  where  life 
vests  are  required.  The  AAR,  Short  Line 
Association,  and  individuals  stated  that 
this  provision  should  be  left  to  the 
discretion  of  the  railroad  or  contractor. 
They  argued  that  requiring  the  transport 
of  a  boat  to  remote  regions  is 
unreasonably  burdensome.  OSHA  urged 
that  FRA  insert  a  provision  in  this 
paragraph  that  would  require  a  daily 
safety  assessment  of  the  water  current 
conditions,  and  if  determined  necessary 
provide  that  the  craft  be  manned.  Other 
coimnenters  suggested  that  we  clarify 
the  term  “skiff.” 

Final  Rule 

FRA  has  made  several  changes  to  this 
section  as  a  result  of  the  comments 


received.  First,  the  term  “near”  has  been 
replaced  by  “adjacent  to.”  FRA  believes 
that  this  amendment  will  prevent  any 
questions  of  clarification  as  to  what 
consitutes  “near”  water.  Use  of  the  term 
adjacent,  defined  as  “to  share  a  common 
boundary,  abut  or  adjoin,”  limits  the 
scope  of  this  section  to  only  those 
situations  where  the  danger  of  drowning 
truly  exists. 

FRA  concurs  with  the  AAR's  water 
depth  threshold  reasoning  with  respect 
to  paragraph  (a),  and  the  final  rule  now 
requires  the  use  of  a  life  preserver  when 
working  adjacent  to  water  with  a  depth 
of  four  feet  or  more,  or  where  the  danger 
of  drowning  exists.  Also,  FRA  agrees 
with  the  amendments  OSHA  urged 
concerning  the  difficulties  of  requiring 
both  fall  protection  and  life  preservers. 
Paragraph  (a)  of  the  final  rule  now  does 
not  require  the  use  of  life  preservers 
where  employees  are  being  protected  by 
a  personal  fall  arrest  system  or  safety 
nets  that  meet  the  requirements  of  this 
subpart 

Paragraph  (b)  of  the  final  rule 
provides  an  exception  to  the  life 
preserver  requirement  when  an 
employee  is  conducting  an  inspection  of 
the  structures  below  or  above  the  bridge 
deck.  FRA  concurs  with  a  commenter 
who  stated  that  the  bulk  of  a  life 
preserver  can  inhibit  movement  and 
restrict  visibility,  particularly  when 
climbing  poles.  Therefore,  an  employee 
will  not  be  required  to  use  and  the 
railroad  or  contractor  will  not  be 
required  to  provide  life  preservers  when 
a  worker  is  conducting  inspections, 
particularly  on  poles  above  or  beneath 
the  bridge  deck,  in  which  use  of  the  life 
preserver  can  actually  decrease 
employee  safety. 

Paragraph  (c)  of  the  final  rule 
(formeriy  §  218.75(b])  has  been  amended 
to  require  inspections  of  the  flotation 
devices  only  prior  to  use.  So  long  as 
these  inspections  are  done  thoroughly, 
FRA  can  find  no  reason  to  also  require 
an  inspection  after  use  of  the  devices. 

Paragraph  (d)  of  the  final  rule 
(formerly  §  218.75(c]]  has  been  amended 
and  now  specifies  that  ring  bouys  are 
required  where  the  use  of  life  preservers 
is  required,  i.e.  when  employees  are 
over  or  adjacent  to  water  with  a  depth 
of  four  feet  or  more,  or  where  there  is  a 
danger  of  drowning,  and  where  they  are 
not  otherwise  protected  by  a  personal 
fall  arrest  system  or  safety  net. 

Paragraph  (e)  of  the  final  rule 
(formerly  S  21B.75(d)]  states  that  a  skiff, 
inflatable  boat,  or  equivalent  device 
shall  be  available  where  life  vests  are 
required.  This  permits  railroads  or 
contractors  to  choose  the  type  of  device 
utilized  according  to  the  terrain  that 
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must  be  travelled,  as  well  as  the  type  of 
water  present.  This  discretion  can 
therefore  be  used  to  enhance  safety 
concerns  during  the  haul,  and  at  the 
work  site.  Also,  the  final  rule  now 
requires  that  where  environmental 
conditions,  including  water  and  air 
temperature,  wind,  precipitation,  water 
speed,  and  water  bed  terrain,  merit 
additional  protection,  the  life  boat  will 
be  manned.  This  determination  shall  be 
made  by  a  competent  individual  present 
at  the  work  site. 

Section  214.109  Scaffolding. 

Proposed  Rule 

Proposed  S  218.78  addressed 
requirements  for  sca^olding.  The 
section  was  moved  to  this  location  in 
the  Hnal  rule  so  that  the  personal 
protective  equipment  sections  followed 
uninterrupted.  Proposed  paragraph  (a) 
set  forth  minimum  grade  standaids  for 
framing  and  guardrails.  Proposed 
paragraph  (b)  provided  for  guardrail  size 
and  maximum  load  requirements,  that 
they  not  be  moved  or  altered  while 
occupied,  and  that  an  access  ladder  or 
equivalent  device  be  provided.  Proposed 
paragraph  (c)  set  similar  standards  for 
mobile  ladder  stands  and  scaffolds. 

Comments:  OSHA,  Maryland’s 
Division  of  Industry  and  Labor,  and 
Osmose  Wood  Preserving,  Inc.  (a  bridge 
restoration  company)  submitted 
comments  on  this  proposed  section. 

OSHA  stated  that  the  language  in 
paragraph  (a)  requiring  l.SOO-fiber-grade 
lumber  is  outdated.  They  prefer  a 
performance-oriented  standard,  which 
sets  a  four-to-one  ratio  of  maximum 
intended  load  to  failure,  that  is  more 
likely  to  guaranty  safety.  Also,  OSHA 
stated  that  the  term  “stationsuy” 
sca^olds  used  in  proposed  paragraph 
(b)  is  not  a  recognized  scaffold  industry 
term  and  suggested  that  it  be  deleted. 
Finally,  OSHA  recommended  that  FRA 
adopt  performance-oriented  standards 
of  200  pounds  for  guardrails  and  150 
pounds  for  midrails. 

Osmose  Wood  Preserving  urged  FRA 
to  increase  the  midrail  sizes  listed  in 
proposed  paragraphs  (b)(1)  and  (c)(6)  for 
added  strength  from  one-by-four  inch 
lumber  to  two-by-four  inch  lumber.  Also, 
Osmose  stated  that  mobile  scafrolds 
should  be  exempted  from  proposed 
paragraph  (b)(3),  which  prohibits  the 
movement  of  scaffolds  while  they  are 
occupied.  As  Osmose  points  out,  mobile 
scafrolds  are  designed  to  move 
vertically  while  occupied  and  so  this 
section  should  not  apply. 

Maryland's  Division  of  Labor  and 
Industry  stated  that  our  proposed 
scaffolding  regulations  were  incomplete 
as  compared  to  existing  OSHA 


regulations,  and  should  be  amended 
generally. 

An  in^vidual  commenter  and  OSHA 
also  suggested  that  a  trained  or 
knowledgeable  individual  oversee 
scaffold  design,  construction,  and  repair. 

Final  Rule 

FRA  concurs  with  OSHA's  comments 
concerning  performance-oriented 
standards  for  scaffolds,  guardrails,  and 
midrails.  Their  most  recent  proposals 
with  suggested  weight  thresholds  have 
been  adopted  as  recommended.  These 
standards,  which  are  functionally 
equivalent  to  the  traditional  size- 
oriented  standards  previously  used, 
serve  as  a  more  00010*016  measure  of 
scaffold  and  scaffold-component 
strength.  By  incorporating  these 
standards.  Osmose’s  suggestions 
concerning  midrail  size  have  also  been 
adopted.  Also,  the  term  “stationary"  has 
been  deleted  as  a  modifier  of  scafrold  in 
the  final  rule  to  reflect  trade  usage 
language. 

FRA  concurs  with  Osmose  Wood 
Preserving  concerning  the  prohibition  on 
movement  of  mobile  scafrolds,  and  the 
final  rule  reflects  this  exemption  in 
paragraph  (b). 

FRA  agrees  that  scaffold  design, 
construction,  and  repair  should  be 
undertaken  by  an  individual  with 
experience,  knowledge,  or  advanced 
training  in  order  to  prevent  safety 
hazards.  Therefore,  paragraph  (e)  of  the 
final  rule  incorporates  this  concern. 

FRA  made  every  attempt  to  propose 
comprehensive  scaffold  standards. 
However,  the  final  rule,  although 
functionally  similar  to  our  proposal,  has 
been  reorganized  to  reflect  the 
comments  of  OSHA,  Maryland’s 
Division  of  Labor,  and  Osmose  Wood 
Preserving,  Inc. 

Paragraph  (a)  mandates  that  scaflolds 
be  constructed  and  maintained  in  a  safe 
condition,  sets  forth  load  limits  and  top 
edge  heights. 

Paragraph  (b)  (formerly  paragraph 
(b)(3))  is  adopted  as  proposed,  with  the 
additional  exemption  for  mobile 
scaffolds. 

Paragraph  (c)  (formerly  paragraph 

(b) (4))  is  adopted  as  proposed. 

Paragraph  (d)  (formerly  paragraph 

(c) (3))  is  adopted  as  proposed. 

Paragraph  (e)  requires  that  scaffolds 

be  designed,  constructed,  and  repaired 
by  competent  individuals,  and  describes 
the  knowledge  or  experience  those 
individuals  must  possess. 

Paragraph  (f)  (formerly  paragraph  (c)) 
is  adopted  as  proposed,  adding  the  new 
performance  standards  for  scaffolds, 
guardrails,  and  midrails. 


Section  214.111  Personal  Protective 
Equipment 

Proposed  Rule 

Listed  as  S  218.79  in  the  proposed  rule, 
this  section  proposed  that  railroads  and 
their  contractors  require  employees  to 
wear  appropriate  personal  protective 
equipment  where  there  is  an  exposure  to 
risk  of  injury. 

Comments:  The  Short  Line 
Association  and  the  AAR  expressed 
opposition  to  this  requirement,  as  well 
as  to  those  sections  that  cover  specific 
devices  for  head,  foot,  eye,  and  face 
protection.  The  AAR  stated  that  FRA 
did  not  present  data  which  supports  a 
Federal  mandate  for  personal  protective 
equipment.  The  AAR  asserted  that  most 
railroad  operating  rules  require  such 
equipment,  and  therefore,  the  railroad 
labor  force  is  amply  protected  by  these 
internal  rules.  In  addition,  the  AAR 
questioned  why  FRA  does  not  also 
require  these  personal  protective 
devices  for  railroad  employees  who  do 
similar  types  of  contruction  work  in 
yards  and  shops,  and  postulated  that  it 
is  because  there  is  no  real  need  for  such 
equipment  Finally,  the  AAR  stated  that 
the  expense  of  personal  protective 
equipment  is  a  traditional  subject  of 
collective  bargaining  and  therefore,  one 
that  FRA  should  not  interfere  with  or 
oversee.  The  Short  Line  Association 
echoed  these  objections,  and  declared 
that  the  cost  of  compliance  would  be 
unreasonably  burdensome  to  most  short 
line  railroads. 

The  Brotherhood  of  Maintenance  of 
Way  Employees  and  OSHA  supported 
this  general  duty  section,  as  well  as 
those  sections  providing  for  specific 
protective  devices.  In  this  vein,  both 
OSHA  and  the  BMWE  suggested  that 
FRA  insert  an  additional  section  in  the 
final  rule  to  address  hearing  protection. 
FRA  fully  considered  adding  a  section  to 
the  final  rule  that  would  have  mandated 
adequate  hearing  protection  for  bridge 
workers.  FRA  concurs  that  bridge 
workers  operating  sand  blasters,  drills, 
jackhammers,  and  other  forms  of  power 
equipment  should  be  provided 
appropriate  hearing  protection,  but 
believes  that  this  is  an  area  requiring 
OSHA’s  health-related  expertise. 
Pertinent  OSHA  regulations  exist  and 
shall  continue  to  govern  these  hazards. 
Also,  because  such  a  proposal  was  not 
set  forth  in  the  NPRM  and  all  interested 
parties  were  not  afforded  the  required 
opportunity  to  comment,  FRA  cannot  go 
forward  in  the  final  rule  with  hearing 
protection  regulations. 


Federal  Register  /  VoL  57.  No.  122  /  Wednesday.  June  24,  1992  /  Rules  and  Regulations  28125 


Final  Rule 

FRA  believes  that  requiring  personal 
protective  equipment  is  critical  to  the 
success  of  any  safety  program  for 
railroad  bridge  workers.  Injury  data 
compiled  by  FRA  from  January,  1980, 
through  March,  1991  for  bridge  and 
building  gang  foremen,  carpenters, 
ironworkers,  and  painters  indicate  that 
the  following  casualties  have  occurred:  9 
fatilities,  20  concussions,  205  fractures  to 
the  legs  or  feet,  639  sprains  to  the  legs  or 
feet,  424  lacerations  to  the  head  or  face, 
259  lacerations  to  the  legs  or  feet,  102 
punctiure  wounds  to  the  legs  or  feet,  14 
puncture  wounds  to  the  head  or  face,  71 
bums  to  the  head  or  face,  601  instances 
of  foreign  objects  in  the  eye,  114 
contusions  to  the  head  or  face,  and  498 
contusions  to  the  legs  or  feet.  While 
these  figures  include  building  workers 
as  well  as  bridge  employees,  they 
nonetheless  demonstrate  a  need  for 
personal  protective  equipment  for 
railroad  bridge  workers. 

The  AAR’s  response  to  our  proposal 
for  personal  protective  equipment 
declares  that  “most  railroads”  require 
such  equipment  “when  appropriate.” 
While  we  understand  the  industry's 
intent  to  be  to  provide  sufficient 
protection  for  railroad  employees,  FRA 
believes  that  a  national  standard 
applicable  to  all  railroads  will  more 
adequately  respond  to  and  reduce  the 
injury  figiu’es  listed  above. 

In  questioning  why  FRA  does  not  also 
require  personal  protective  equipment 
for  those  railroad  employees  who  work 
in  rail  yards  and  shops,  the  AAR 
overlooks  the  limited  scope  of  this  rule. 
Oiu*  statutory  mandate  in  this 
proceeding  is  to  determine  what 
regulations  may  be  necessary  to  address 
the  safety  hazards  to  railroad  bridge 
workers.  The  standards  and 
requirements  promulgated  in  this 
proceeding  are  limited  to  such  matters. 
FRA  certainly  does  not  intend  to  imply 
that  such  protections  should  not  also  be 
afforded  yard  and  shop  employees,  but 
in  fact,  OSHA’s  regulations  currently 
provide  adequate  protection  in  those 
areas. 

Also,  this  response  by  the  AAR 
implies  that  current  applicable  OSHA 
regulations  concerning  personal 
protective  equipment  are  not  being 
followed  or  enforced.  As  the  preamble 
of  the  NPRM  in  this  matter  states, 

OSHA  regulations  with  respect  to 
personal  protective  equipment,  as  well 
as  in  other  areas,  remain  in  effect  until 
promulgation  of  this  final  rule  supplants 
those  regulations  with  regard  to  certain 
subject  matters.  The  plain  language  of 
the  1978  Policy  Statement,  which 


delineates  FRA  and  OSHA  authority,  so 
states: 

OSHA  regulations  concerning  personal 
protective  equipment  apply  according  to  their 
terms,  except  to  the  extent  the  general 
requirements  might  be  read  to  require 
protective  equipment  responsive  to  hazards 
growing  out  of  railroad  operations. 

(43  FR 10583, 10588).  Bridge  workers 
conducting  maintenance,  repair,  and 
painting  tasks  on  railroad  bridges 
function  as  traditional  construction 
employees,  and  are  not  involved  in  work 
unique  to  the  railroad  that  falls  into  the 
narrow  “railroad  operations”  category. 
Also,  as  the  Policy  Statement  clearly 
states,  OSHA  regulations  concerning 
traditional  construction  woric  (defined  in 
the  Policy  Statement  as  construction, 
alteration,  and/or  repair,  including 
painting  and  decorating]  shall  apply  (43 
FR  10589).^  Therefore,  in  order  to  assure 
that  railroad  bridge  workers  retain 
protection  at  least  as  good  as  what  they 
protection  than  they  currently  have, 

FRA  may  pursue  one  of  two  options: 
Promulgate  regulations  in  this  Subpart 
mandating  personal  protective 
equipment,  or  leave  this  area  in  the 
hands  of  OSHA.  FRA  has  determined 
that  promulgating  regulations  on  certain 
specific  subject  matters  within  the  area 
of  personal  protection  is  the  most 
efficient  course  to  take,  since  use  of  the 
personal  protective  equipment 
addressed  in  this  final  rule  is  a 
reasonably  straightforward  safety  issue 
that  can  be  addressed  during  normal 
FRA  safety  inspections.  We  have 
tracked  the  OSHA  language  in  the  final 
rule  so  that  the  level  of  protection 
afforded  railroad  employees  does  not 
shift.  Of  course,  as  §  214.101(d)  of  the 
final  rule  provides,  OSHA  rules  on 
subject  matters  related  to  the  safety  of 
railroad  bridge  workers  but  not 
addressed  in  this  rule  remain  in  efiect. 

In  requiring  personal  protective 
equipment,  FRA  is  not  addressing  the 
issue  of  who  pays  for  it.  FRA 
understands  that  payment  for  certain 
items  of  personal  protective  equipment 
has  long  been  a  collective  bargaining 
issue,  and  FRA  does  not  change  that. 


•  The  AAR  cites  Templeton  v.  Chicago  and  North 
Western  Transportation  Co.,  No.  1-90-0312  (III. 

App.  Ct.  March  15. 1991)  in  support  of  its  claim  that 
pertinent  OSHA  regulations  do  not  apply  to  railroad 
bridge  workers.  In  that  case,  the  Appellate  Court  of 
Illinois  viewed  issuance  of  the  Policy  Statement  as 
an  exercise  of  jurisdiction  by  FRA  over  all  matters 
affecting  railroad  employees.  This  sweeping 
interpretation  of  the  Policy  Statement  overlooks  the 
plain  language  and  intent  of  the  statement,  which 
clearly  discerns  occupational  hazards  that  are  more 
appropriately  regulated  by  OSHA:  those  conditions 
that  do  not  require  FRA's  specialized  expertise. 
With  respect,  the  Court  was  plainly  wrong;  FRA  has 
not  exerdsed  jurisdiction  over  all  matters  affecting 
railroad  employees  either  throtigh  the  Policy 
Statement  or  otherwise. 


Former  §  218.79  of  the  proposed  rule  is 
therefore  adopted  as  proposed  in 
§  216.111  of  the  final  rule. 

Section  214.113  Head  Protection 
Proposed  Rule 

The  proposed  rule  provided  for 
protective  helmets  when  a  risk  of  injury 
from  falling  objects,  impact,  shock  or 
bums  existed. 

Comments:  For  discussion  of 
comments  questioning  the  need  to 
regulate  head  equipment,  see  9  214.111 
above. 

OSHA  and  individual  commenters 
noted  that  our  proposal  did  not  contain 
the  most  recent  American  National 
Standards  Institute  (ANSI)  standard. 

Final  Rule 

The  final  rule  cites  the  relevant  ANSI 
standard  currently  efiective.  As  those 
standards  change,  FRA  will  make 
technical  amendments  to  incorporate 
the  changes,  as  necessary.  The  final  rule 
also  requires  that  the  equipment,  when 
provided  be  used. 

Section  214.115  Foot  Protection 
Proposed  Rule 

The  proposed  rale  provided  that 
footwear  and  rubber  protective 
equipment  must  conform  to  the  national 
consensus  standards. 

Comments:  For  discussion  of 
comments  questioning  the  need  for 
protective  devices,  see  §  214.111  above. 

OSHA  and  individual  commenters 
noted  that  the  proposed  section  did  not 
contain  the  most  recent  ANSI  standard 
for  footwear. 

Final  Rule 

The  final  rale  is  adopted  substantively 
as  proposed  in  paragraph  (b),  but  cites 
the  currently  effective  ANSI  standard.  In 
addition,  paragraph  (a)  of  the  final  rale 
now  mandates  that  the  railroad  or 
railroad  contractor  require  the  use  of 
shoes  meeting  this  standard.  Based  on 
the  injury  data  listed  above  which 
indicates  prevalent  foot  injuries  for 
bridge  workers,  FRA  has  concluded  that 
the  safety  interests  of  bridge  workers 
will  be  better  served  by  requiring  safety- 
toe  footwear. 

Section  214.117  Eye  and  Face 
Protection 

Proposed  Rule 

The  proposed  section  mandated  eye 
and  face  protection  when  employees 
face  exposure  to  injury  fixim  physical, 
chemical,  or  radiant  agents.  'The 
equipment  would  have  to  meet  ANSI 
standards,  be  kept  clean  and  in  good 
repair,  and  would  be  altered  or 
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accommodated  as  necessary  for 
employees  with  corrective  lenses. 

Comments:  For  discussion  questioning 
the  need  for  such  equipment  see 
S  214.111  above. 

OSHA  and  individual  commenters 
noted  that  the  most  recent  ANSI 
standard  was  not  contained  in  the 
proposal 

Final  Rule 

The  final  rule  is  adopted  substantively 
without  change,  but  cites  the  currently 
effective  ANSI  standard.  The  rule  also 
requires  that  the  equipment  when 
provided,  be  used. 

Respiratory  Protection 
Proposed  Rule 

The  proposed  rule  required  that 
employees  be  trained  on  the  use  and 
limitations  of  respirators  when  such 
protection  is  necessary.  Also,  the 
proposal  mandated  that  facial  hair  must 
be  removed  where  it  interferes  with  a 
tight  fit  that  the  appropriate  device  be 
chosen  according  to  contaminant 
exposure,  and  that  the  equipment  be 
inspected  and  cleaned  regularly. 

Comments:  FRA  received  comments 
from  the  BMWE,  the  AAR,  the  Short 
Line  Association,  OSHA,  Maryland’s 
Division  of  Labor  and  Industry,  and 
individuals  with  respect  to  respiratory 
protection. 

The  BMWE,  OSHA,  Maryland’s 
Division  of  Labor  and  Industry,  and 
individual  commenters  strongly  urged 
FRA  to  reformulate  this  section  to 
include  the  components  of  the  standard 
industrial  respiratory  program,  as  listed 
in  OSHA’s  general  industry  standards. 
Those  include:  A  written  program 
outlining  the  selection  and  use  of 
respirators,  surveillance  of  woric  area 
conditions,  effectiveness  evaluations, 
determinations  that  employees  are 
physically  able  to  use  the  equipment, 
selection  of  respirators  according  the 
ANSI  standards,  fitting  practice 
demonstrations,  random  inspections, 
equipment  inspections  prior  to  each  use, 
and  storage  and  repair  guidelines.  These 
commenters  asserted  that  by  omitting 
these  portions,  or  shortening  them  in 
some  instances,  employees  would  be  put 
at  serious  risk.  Additional,  they  stated 
that  respirator  selection  and  fit  are 
critical  elements  of  a  sucessful  program, 
and  therefore  must  be  outlined  in  detail 
The  AAR  and  Short  Line  Association 
objected  to  this  requirement,  stating  that 
the  proposal  is  not  necessary  in  most 
circumstances,  and  as  written  would 
require  respirator  use  in  most 
metropolitan  cities.  The  AAR  suggested 
that  HIA  mandate  respirator  use  only 
when  employees  are  engaged  in  sand 


blasting,  spray  painting,  or  using  torches 
on  lead  paint. 

Final  Rule 

In  light  of  the  complexity  of  respirator 
use  and  maintenance,  and  the  dire 
consequences  that  may  result  from  an 
inadequate  regulatory  and  enforcement 
program,  FRA  has  determined  that 
respiratory  protection  is  best  governed 
by  existing  OSHA  regulations. 

FRA  simply  does  not  possess  the 
expertise  or  personnel  to  adequately 
investigate  proper  fit  testing,  air 
sampling,  and  respirator  choice 
according  to  contaminate  that  is 
required  in  a  comphrehensive 
respiratory  protection  program.  OSHA  is 
currently  updating  the  existing 
standards  ^at  FRA  proposed  in  the 
NPRM,  so  that  a  new  and  expanded 
rulemaking  would  be  necessary  in  the 
near  future  to  adequately  incorporate  all 
of  the  information  that  is  only  now 
becoming  available. 

Therefore,  this  final  rule  does  not 
contain  respiratory  protection 
requirements.  Existing  OSHA 
relations  governing  fil  use, 
maintenance,  and  repair  of  respirators 
and  related  training  will  apply  to 
railroad  employees. 

Regulatory  Impact 

EO.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

'This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures  and  is  considered  to  be 
nonmajor  under  Executive  Order  12291. 

It  is,  however,  considered  to  be 
significant  under  DOT  policies  and 
procedures  (44  FR 11304)  because  it 
would  initiate  a  substantial  regulatory 
program. 

Consequently,  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  the  rule.  It  may  be  inspected 
and  copied  at  room  8209, 400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Copies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  above  address. 

This  rule  represents  a  simple  transfer 
of  regulatory  jurisdiction  firom  one 
Federal  agency  (OSHA)  to  another 
(FRA),  with  minor  modifications 
appropriate  to  the  context  of  railroad 
bridges.  Based  on  the  comments 
submitted,  some  railroads  have 
apparently  not  been  in  full  compliance 
with  the  OSHA  rules,  and  may  now 
incur  some  increased  out-of-pocket 
expenditures.  The  specific  extent  of 
these  expenditures  cannot  be 
determined.  However,  since  the  railroad 
industry  is  subject  to  the  OSHA 


requirements,  any  such  expenditures  are 
not  a  cost  of  this  rule.  FRA  will  expend 
about  $264,000  (the  equivalent  of  four 
employee  years)  for  its  additional 
enforcement  responsibility.  Benefits  will 
derive  from  the  clarity  of  the  present 
final  rule  and  increased  enforcement 
While  the  extent  of  actual  benefits 
realized  again  cannot  be  quantified  at 
this  time,  the  agency  believes  that  the 
benefits  of  the  rule  will  outweigh  its 
costs. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1960 
(5  U.S.C.  601  et  seq.)  requires  a  review  of 
rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  rule,  FRA  concluded  that  it 
will  have  a  minimal  economic  impact  on 
a  minor  number  of  small  entities.  There 
is  no  direct  or  indirect  economic  impact 
on  small  units  of  government, 
businesses,  or  other  organizations. 
Therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibility  AcL  State  rail 
agencies  remain  fi:ee  to  pcurticipate  in 
the  administration  of  FRA’s  rules  but  are 
not  required  to  do  so. 

Paperwork  Reduction  Act 

This  rule  has  an  information 
collection  requirement  in  $  214.105(c) 
stating  that  when  a  drop  test  is  not 
feasible,  a  designated  person  must 
certify  that  the  net  and  its  installation 
are  in  compliance  with  the  provisions  of 
the  Bridge  Worker  Safety  Rules.  FRA  is 
submitting  this  information  collection 
requirement  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980.  The  public  reporting  burden  for 
this  collection  of  iidonnation  is 
estimated  to  average  two  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Gloria  D. 
Swanson,  Office  of  Safety,  RRS-21. 
Federal  Railroad  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Attn;  Desk 
Officer  for  FRA  (0MB  No.  2130-New), 
726  Jackson  Place,  NW^  Washington, 
DC  20503.  Copies  of  any  such  comments 
should  also  be  submltt^  to  die  docket 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  /  Rules  and  Regulations  28127 


of  this  rulemaking  at  the  address 
provided  above. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procediures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions,  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq. )  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c.  These 
regulations  meet  criteria  establishing 
this  as  a  non-major  action  for 
environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

list  of  Subjects  in  49  QFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  operating 
practices.  Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing,  FRA 
adds  part  214,  title  49,  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  214— RAILROAD  WORKPLACE 
SAFETY 

Subpart  A— General 

214.1  Purpose  and  scope. 

214.3  Application. 

214.5  Responsibility  for  compliance. 

214.7  DeRnitions. 

Subpart  B— Bridge  Worker  Safety 
Standards 

214.101  Purpose  and  scope. 

214.103  Fall  protection,  generally. 

214.105  Fall  protection  systems  standards 
and  practices. 

214.107  Working  over  or  adjacent  to  water. 
214.109  Scaffolding. 

214.111  Personal  protective  equipment, 
generally. 

214.113  Head  protection. 

214.115  Foot  protection. 

214.117  Eye  and  face  protection. 

j  Appendix  A  to  Part  214 — Schedule  of 

I  Ciiil  Penalties 

I'  Authority:  45  U.S.C.  431, 438,  as  amended; 

49  CFR  1.49(m). 

Subpart  A— General 

1 

§  214.1  Purpose  and  scope. 

1(a)  The  pqrpose  of  this  part  is  to 
prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 


inspection,  maintenance  and 
construction  activities. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  the  railroad 
workplace  safety  subjects  addressed 
herein.  This  part  does  not  restrict  a 
railroad  or  railroad  contractor  from 
adopting  and  enforcing  additional  or 
more  stringent  requirements  not 
inconsistent  with  this  part. 

§  214  J  Application. 

This  part  applies  to  railroads  thaf 
operate  rolling  equipment  on  track  that 
is  part  of  the  general  railroad  system  of 
transportation. 

§  214.S  Responsibility  for  compliance. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad  or 
railroad  contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that  penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and  where  a  grossly  negligent 
violation  or  a  pattern  of  repeated 
violations  has  created  an  imminent 
hazard  of  death  or  injury,  or  has  caused 
death  or  injury,  a  penalty  not  to  exceed 
$20,000  per  violation  may  be  assessed. 
See  appendix  A  to  this  part  for  a 
statement  of  agency  civil  penalty  policy. 

§214.7  Definitions. 

(a)  Anchorage  means  a  seoue  point  of 
attachment  for  lifelines,  lanyards  or 
deceleration  devices  that  is  independent 
of  the  means  of  supporting  or 
suspending  the  employee. 

(b)  Body  belt  means  a  strap  that  can 
be  secured  around  the  waist  or  body 
and  attached  to  a  lanyard,  lifeline,  or 
deceleration  device. 

(c)  Body  harness  means  a  device  with 
straps  that  is  secured  about  the 
employee  in  a  manner  so  as  to  distribute 
the  fall  arrest  forces  over  (at  least)  the 
thighs,  shoulders,  pelvis,  waist,  and 
chest  and  that  can  be  attached  to  a 
lanyard,  lifeline,  or  deceleration  device. 

(d)  Competent  person  means  one  who 
is  capable  of  identifying  existing  and 
predictable  hazards  in  the  workplace 
and  who  is  authorized  to  take  prompt 
corrective  measures  to  eliminate  them. 

(e)  Deceleration  device  means  any 
mechanism,  including,  but  not  limited  to, 
rope  grabs,  ripstitch  lanyards,  specially 
woven  lanyards,  tearing  or  deforming 
lanyards,  and  automatic  self-retracting 
lifelines/lanyards  that  serve  to  dissipate 
a  substantial  amount  of  energy  during  a 
fall  arrest,  or  otherwise  limit  ^e  energy 
on  an  employee  during  fall  arrest. 


(f)  Equivalent  means  alternative 
designs,  materials,  or  methods  that  the 
railroad  or  railroad  contractor  can 
demonstrate  will  provide  equal  or 
greater  safety  for  employees  than  the 
means  speciHed  in  this  part. 

(g)  Free  fall  means  the  act  of  falling 
before  the  personal  fall  arrest  system 
begins  to  apply  force  to  arrest  the  fall. 

(h)  Free  fall  distance  means  the 
vertical  displacement  of  the  fall  arrest 
attachment  point  on  the  employee’s 
body  belt  or  body  harness  between 
onset  of  the  fall  and  the  point  at  which 
the  system  begins  to  apply  force  to 
arrest  the  fall.  This  distance  excludes 
deceleration  distance  and  lifeline  and 
lanyard  elongation,  but  includes  any 
deceleration  device  slide  distance  or 
self-retracting  lifeline/lanyard  extension 
before  they  operate  and  fall  arrest 
forces  occur. 

(i)  Lanyard  means  a  flexible  line  of 
rope,  wire  rope,  or  strap  that  is  used  to 
secure  a  body  belt  or  body  harness  to  a 
deceleration  device,  lifeline,  or 
anchorage. 

(j)  Lifeline  means  a  component  of  a 
fall  arrest  system  consisting  of  a  flexible 
line  that  connects  to  an  anchorage  at 
one  end  to  hang  vertically  (vertical 
lifeline)  or  to  an  anchorage  at  both  ends 
to  stretch  horizontally  (horizontal 
lifeline),  and  that  serves  as  a  means  for 
connecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage. 

(k)  Personal  fall  arrrest  system  means 
a  system  used  to  arrest  the  fall  of  an 
employee  from  a  working  level.  It 
consists  of  an  anchorage,  connectors, 
body  harness  or  body  belt,  lanyard, 
deceleration  device,  lifeline,  or 
combination  of  these. 

(l)  Railroad  means  all  forms  of  non¬ 
highway  ground  transportation  that  run 
on  rails  or  electro-magnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high-speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 

(m)  Railroad  employee  or  employee 
as  used  in  Subpart  B  means  any 
employee  of,  or  employee  of  a 
contractor  of.  a  railroad  owning  or 
responsible  for  the  construction, 
inspection,  testing,  or  maintenance  of  a 
bridge  whose  assigned  duties,  if 
performed  on  the  bridge,  include 
inspection,  testing,  maintenance,  repair, 
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construction,  or  reconstruction  of  the 
track,  bridge  structiiral  members, 
operating  mechanisms  and  water  traffic 
control  systems,  or  signal, 
communication,  or  train  control  systems 
integral  to  that  bridge. 

(n)  Railroad  bridge  means  a  structure 
supporting  one  or  more  railroad  tracks 
above  land  or  water  with  a  span  length 
of  12  feet  or  more  measured  along  the 
track  centerline.  This  term  applies  to  the 
entire  structure  between  the  faces  of  the 
backwalls  of  abutments  or  equivalent 
components,  regardless  of  the  number  of 
spans,  and  includes  all  such  structures, 
whether  of  timber,  stone,  concrete, 
metal,  or  any  combination  thereof. 

(o)  Self-retracting  lifeline/lanyard 
means  a  deceleration  device  that 
contains  a  drum-wound  line  that  may  be 
slowly  extracted  ffom,  or  retracted  onto, 
the  drum  under  slight  tension  during 
normal  employee  movement,  and  which, 
after  onset  of  a  fall,  automatically  locks 
the  drum  and  arrests  the  fall. 

(p)  Snap-hook  means  a  connector 
comprised  of  a  hook-shaped  member 
with  a  normally  closed  keeper,  that  may 
be  opened  to  permit  the  hook  to  receive 
an  object  and,  when  released, 
automatically  closes  to  retain  the  object. 

Subpart  B — Bridge  Worker  Safety 
Standards 

9  214.101  Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  arising 
from  the  performance  of  work  on 
railroad  bridges. 

(b)  This  subpart  prescribes  minimum 
railroad  safety  rules  for  railroad 
employees  performing  work  on  bridges. 
Each  railroad  and  railroad  contractor 
may  prescrib^e  additional  or  more 
stringent  operating  rules,  safety  rules, 
and  other  special  instructions  not 
inconsistent  with  this  subpart 

(c)  These  provisions  apply  to  all 
railroad  employees,  railroads,  and 
railroad  contractors  performing  work  on 
railroad  bridges. 

(d)  Any  working  conditions  involving 
the  protection  of  railroad  employees 
working  on  railroad  bridges  not  within 
the  subject  matter  addressed  by  this 
Chapter,  including  respiratory 
protection,  hazard  communication, 
hearing  protection,  welding  and  lead 
exposure  standards,  shall  be  governed 
by  the  regulations  of  the  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 

§  214.103  FaN  protection,  generally. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (d)af  this  section,  when 
employees  work  twelve  feet  or  more 
above  the  ground  or  water  surface,  they 


shall  be  provided  and  shall  use  a 
personal  fall  arrest  system  or  safety  net 
system.  All  fall  protection  systems 
required  by  this  section  shall  conform  to 
the  standa!^  set  forth  in  §  214.105  of 
this  subpart. 

(b)  This  section  shall  not  apply  if  the 
installation  of  the  fall  arrest  system 
poses  a  greater  exposure  to  risk  than  the 
work  to  be  performed.  In  any  action 
brought  by  FRA  to  enforce  the  fall 
protection  requirements,  the  railroad  or 
railroad  contractor  shall  have  the 
burden  of  proving  that  the  installation  of 
such  device  poses  greater  exposure  to 
risk  than  performance  of  the  work  itself. 

(c)  This  section  shall  not  apply  where 
employees  are  working  on  a  railroad 
bridge  equipped  with  walkways, 
toeboards,  and  railings  of  sufficient 
height,  width,  and  strength  to  prevent  a 
fall,  so  long  as  employees  do  not  work 
beyond  the  railings,  over  the  side  of  the 
bridge,  on  ladders  or  other  elevation 
devices,  or  where  gaps  or  holes  exist 
through  which  a  body  could  fall.  Where 
used  in  place  of  fall  protection  as 
provided  for  in  214.105,  walkways  and 
railings  meeting  standards  set  forth  in 
the  American  Railway  Engineering 
Association’s  Manual  For  Railway 
Engineering  satisfy  this  subsection. 
Toeboards  must  be  at  least  four  inches 
in  height 

(d)  This  section  shall  not  apply  where 
employees  are  performing  repairs  or 
inspections  of  a  minor  nature  that  are 
completed  by  working  exclusively 
between  the  outside  rails,  including,  but 
not  limited  to,  routine  welding,  spiking, 
anchoring,  spot  surfacing,  and  joint  bolt 
replacement 

§  214.105  Fall  protection  systems 
standards  and  practices. 

(a)  General  Requirements.  All  fall 
protection  systems  required  by  this 
subpart  shall  conform  to  the  following; 

(1)  Fall  protection  systems  shall  be 
used  only  for  employee  fall  protection. 

(2)  Any  fall  protection  system 
subjected  to  impact  loading  shall  be 
immediately  and  permanently  removed 
from  service  unless  fully  inspected  and 
determined  by  a  competent  person  to  be 
undamaged  and  suitable  for  reuse. 

(3)  All  fall  protection  system 
components  shall  be  protected  from 
abrasions,  corrosion,  or  any  other  form 
of  deterioration. 

(4)  All  fall  protection  system 
components  shall  be  inspected  prior  to 
each  use  for  wear,  damage,  corrosion, 
mildew,  and  other  deterioration. 
Defective  components  shall  be 
permanently  removed  from  service. 

(5)  Prior  to  use  and  after  any 
component  or  system  is  changed, 
employees  shall  be  trained  in  the 


application  limits  of  the  equipment, 
proper  hook-up,  anchoring  and  tie-off 
techniques,  methods  of  use,  and  proper 
methodb  of  equipment  inspection  and 
storage. 

(6)  The  railroad  or  railroad  contractor 
shall  provide  for  prompt  rescue  of 
employees  in  the  event  of  a  fall. 

(7)  Connectors  shall  have  a  corrosion- 
resistant  finish,  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  interfacing  parts  of  the 
system. 

(8)  Connectors  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
equivalent-strength  materials. 

(9)  Anchorages,  including  single-  and 
double-head  anchors,  shall  be  capable 
of  supporting  at  least  5,000  pounds  per 
employee  attached,  or  shall  be  designed, 
installed,  and  used  under  the 
supervision  of  a  qualifled  person  as  part 
of  a  complete  personal  fall  protection 
.system  that  maintains  a  safety  factor  of 
at  least  two. 

(b)  Personal  fall  arrest  systems.  All 
components  of  a  personal  fall  arrest 
system  shall  conform  to  the  following 
standards; 

(1)  Lanyards  and  vertical  lifelines  that 
tie  off  one  employee  shall  have  a 
minimum  breaking  strength  of  5,000 
pounds. 

(2)  Self-retracting  lifelines  and 
lanyards  that  automatically  limit  free 
fall  distance  to  two  feet  or  less  shall 
have  components  capable  of  sustaining 
a  minimum  static  tensile  load  of  3,000 
pounds  applied  to  the  device  with  the 
lifeline  or  lanyard  in  the  fully  extended 
position. 

(3)  Self-retracting  lifelines  and 
lanyards  that  do  not  limit  free  fall 
distance  to  two  feet  or  less,  ripstitch, 
and  tearing  and  deformed  lanyards  shall 
be  capable  of  withstanding  5,000  pounds 
applied  to  the  device  with  the  lifeline  or 
lanyard  in  the  fully  extended  position. 

(4)  Horizontal  lifelines  shall  be 
designed,  installed,  and  used  under  the 
supervision  of  a  competent  person,  as 
part  of  a  complete  personal  fall  arrest 
system  that  maintains  a  safety  factor  of 
at  least  two. 

(5)  Lifelines  shall  not  be  made  of 
natural  ffber  rope. 

(6)  The  personal  fall  arrest  system 
shall  limit  the  maximum  arresting  force 
on  an  employee  to  900  pounds  when 
used  with  a  body  belt 

(7)  The  personal  fall  arrest  system 
shall  limit  the  maximum  arresting  force 
on  an  employee  to  1,800  pounds  when 
used  with  a  body  harness. 

(8)  The  personal  fall  arrest  system 
shall  bring  an  employee  to  a  complete 
stop  and  limit  maximum  deceleration 
distance  an  employee  travels  to  3.5  feet. 
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(9)  The  personal  fall  arrest  system 
shall  have  sufficient  strength  to 
withstand  twice  the  potential  impact 
energy  of  an  employee  free  falling  a 
distance  of  six  feet,  or  the  free  fall 
distance  permitted  by  the  system, 
whichever  is  less. 

(10)  The  personal  fall  arrest  system 
shall  be  arranged  so  that  an  employee 
cannot  free  fall  more  than  six  feet  and 
cannot  contact  the  ground  or  any  lower 
horizontal  siurface  of  the  bridge. 

(11)  Personal  fall  arrest  systems  shall 
be  worn  with  the  attachment  point  of 
the  body  belt  located  in  the  center  of  the 
wearer's  back,  and  the  attachment  point 
of  the  body  harness  located  in  the  center 
of  the  wearer's  back  near  shoulder  level, 
or  above  the  wearer's  head. 

(12)  When  vertical  lifelines  are  used, 
each  employee  shall  be  provided  with  a 
separate  lifeline. 

(13)  Devices  used  to  connect  to  a 
horizontal  lifeline  that  may  become  a 
vertical  lifeline  shall  be  capable  of 
locking  in  either  direction. 

(14)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile 
load  of  3,600  pounds  without  cracking, 
breaking,  or  taking  permanent 
deformation. 

(15)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile 
load  of  5,000  pounds. 

(16)  Snap-hooks  shall  not  be 
connected  to  each  other. 

(17)  Snap-hooks  shall  be 
dimensionally  compatible  with  the 
member  to  which  they  are  connected  to 
prevent  unintentional  disengagement,  or 
shall  be  a  locking  snap-hook  designed  to 
prevent  unintentional  disengagement. 

(16)  Unless  of  a  locking  type,  snap- 
hooks  shall  not  be  engaged: 

(i)  Directly  next  to  webbing,  rope,  or 
wire  rope; 

(ii)  To  each  other; 

(iii)  To  a  dee-ring  to  which  another 
snap-hook  or  other  connector  is 
attached; 

(iv)  To  a  horizontal  lifeline;  or 

(v)  To  any  object  that  is  incompatibly 
shaped  or  dimensioned  in  relation  to  the 
snap-hook  so  that  unintentional 
disengagement  could  occur. 

(c)  Safety  net  systems.  Use  of  safety 
net  systems  shall  conform  to  the 
following  standards  and  practices: 

(1)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  employees 
are  working,  but  shall  not  be  installed 
more  than  30  feet  below  such  surface. 

(2)  If  the  distance  from  the  working 
surface  to  the  net  exceeds  30  feet, 
employees  shall  be  protected  by 
personal  fall  arrest  systems. 


(3)  The  safety  net  shall  be  installed 
such  that  any  fall  from  the  working 
surface  to  the  net  is  unobstructed. 

(4)  Except  as  provided  in  this 
subsection,  safety  nets  and  net 
installations  shall  be  drop-tested  at  the 
jobsite  after  initial  installation  and 
before  being  used  as  a  fall  protection 
system,  whenever  relocated,  after  major 
repair,  and  at  six-month  intervals  if  left 
in  one  place.  The  drop-test  shall  consist 
of  a  400-pound  bag  of  sand  30  inches, 
plus  or  minus  two  inches,  in  diameter 
dropped  into  the  net  from  the  highest 
(but  not  less  than  3¥t  feet)  working 
surface  on  which  employees  are  to  be 
protected. 

(i)  When  the  railroad  or  railroad 
contractor  demonstrates  that  a  drop-test 
is  not  feasible  and,  as  a  result,  the  test  is 
not  performed,  the  railroad  or  railroad 
contractor,  or  designated  competent 
person,  shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  the 
provisions  of  this  section  by  preparing  a 
certification  record  prior  to  use  of  the 
net. 

(ii)  The  certification  shall  include  an 
identification  of  the  net,  the  date  it  was 
determined  that  the  net  was  in 
compliance  with  this  section,  and  the 
signature  of  the  person  making  this 
determination.  Such  person's  signature 
shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  this 
section.  The  most  recent  certification  for 
each  net  installation  shall  be  available 
at  the  jobsite  where  the  subject  net  is 
located. 

(5)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  an  impact 
force  equal  to  that  produced  by  the  drop 
test  specified  in  this  section. 

(6)  The  safety  net  shall  be  installed 
such  that  there  is  no  contact  with 
surfaces  or  structures  below  the  net 
when  subjected  to  an  impact  force  equal 
to  the  drop  test  specified  in  this  section. 

(7)  Safety  nets  shall  extend  outward 
from  the  outermost  projection  of  the 
work  surface  as  follows: 

(i)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  5  feet  or  less,  the  minimum 
required  horizontal  distance  of  the  outer 
edge  of  the  net  beyond  the  edge  of  the 
working  surface  is  8  feet. 

(ii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  more  than  5  feet,  but  less 
than  10  feet,  the  minimum  required 
horizontal  distance  of  the  outer  edge  of 
the  net  beyond  the  edge  of  the  working 
surface  is  10  feet. 

(iii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  more  than  10  feet,  the 
minimum  required  horizontal  distance  of 


the  outer  edge  of  the  net  beyond  the 
edge  of  the  woricing  surface  is  13  feet. 

(8)  Defective  nets  shall  not  be  used. 
Safety  nets  shall  be  inspected  at  least 
once  a  week  for  mildew,  wear,  damage, 
and  other  deterioration.  Defective 
components  shall  be  removed 
permanently  from  service. 

(9)  Safety  nets  shall  be  inspected  after 
any  occurrence  that  could  affect  the 
integrity  of  the  safety  net  system. 

(10)  Tools,  scraps,  or  other  materials 
that  have  fallen  into  the  safety  net  shall 
be  removed  as  soon  as  possible,  and  at 
least  before  the  next  work  shift. 

(11)  Each  safety  net  shall  have  a 
border  rope  for  webbing  with  a 
minimum  breaking  strength  of  5,000 
pounds. 

(12)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  and  shall  not  be  longer 
than  6  inches  on  any  side  measured 
center-to-center  of  mesh  ropes  or 
webbing.  All  mesh  crossing  shall  be 
secured  to  prevent  enlargement  of  the 
mesh  opening. 

(13)  Connections  between  safety  net 
panels  shall  be  as  strong  as  integral  net 
components  and  shall  be  spaced  not 
more  than  6  inches  apart. 

S  214.107  Working  over  or  adjacent  to 
water. 

(a)  Employees  working  over  or 
adjacent  to  water  with  a  depth  of  four 
feet  or  more,  or  where  the  danger  of 
drowning  exists,  shall  be  provided  and 
shall  use  life  vests  or  buoyant  work 
vests  in  compliance  with  U.S.  Coast 
Guard  requirements  in  46  CFR  160.047, 
.160.052,  in  ,160.053.  Life  preservers  in 
compliance  with  U.S.  Coast  Guard 
requirements  in  46  CFR  160.055  shall 
also  be  within  ready  access.  This 
section  shall  not  apply  to  employees 
using  personal  fall  arrest  systems  or 
safety  nets  that  comply  with  this 
Subpart. 

(b)  Life  vests  or  bouyant  work  vests 
shall  not  be  required  when  employees 
are  conducting  inspections  that  involve 
climbing  structures  above  or  below  the 
bridge  deck. 

(c)  Prior  to  each  use,  all  flotation 
devices  shall  be  inspected  for  defects 
that  reduce  their  strength  or  bouyancy 
by  designated  individuals  trained  by  the 
railroad  or  railroad  contractor.  Defective 
units  shall  not  be  used. 

(d)  Where  life  vests  are  required  by 
paragraph  (a)  of  this  section,  ring  buoys 
with  at  least  90  feet  of  line  shall  be 
provided  and  readily  available  for 
emergency  rescue  operations.  Distance 
between  ring  buoys  shall  not  exceed  200 
feet 
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(e)  Where  life  vests  are  required,  at 
least  one  lifesaving  skiff,  inflatable  boat, 
or  equivalent  device  shall  be 
immediately  available.  If  it  is 
determined  by  a  competent  person  that 
environmental  conditions,  including 
weather,  water  speed,  and  terrain,  merit 
additional  protection,  the  skiff  or  boat 
shall  be  manned. 

§214.109  Scaffolding. 

(a)  Scaffolding  used  in  connection 
with  railroad  bridge  maintenance, 
inspection,  testing,  and  construction 
shall  be  constructed  and  maintained  in  a 
safe  condition  and  meet  the  following 
minimum  requirements: 

(1)  Each  sca^old  and  scaffold 
component,  except  suspension  ropes 
and  guardrail  systems,  but  inclucUng 
footings  and  anchorage,  shall  be  capable 
of  supporting,  without  failure,  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  scaffold  or  scaffold 
component. 

(2)  Guardrail  systems  shall  be  capable 
of  withstanding,  without  failure,  a  force 
of  at  least  200  pounds  applied  within 
two  inches  of  Ae  top  edge,  in  any 
outward  or  downward  direction,  at  any 
point  along  the  top  edge. 

(3)  Top  edge  height  of  toprails,  or 
equivalent  guardrail  system  member, 
shall  be  42  inches,  plus  or  minus  three 
inches.  Supports  shall  be  at  intervals  not 
to  exceed  eight  feet.  Toeboards  shall  be 
a  minimum  of  four  inches  in  height. 

(4)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structural 
members  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  150  pounds  applied  in  any 
downward  or  outward  direction  at  any 
point  along  the  midrail  or  other  member. 

(5)  Midrails  shall  be  installed  at  a 
height  midway  between  the  top  edge  of 
the  guardrail  system  and  the  walking/ 
working  level. 

(b)  Scaffolds  shall  not  be  altered  or 
moved  while  they  are  occupied.  This 
paragraph  does  not  apply  to  vertical 
movements  of  mobile  scaffolds  that  are 
designed  to  move  vertically  while 
occupied. 

(c)  An  access  ladder  or  equivalent 
safe  access  shall  be  provided. 

(d)  All  exposed  surfaces  shall  be 
prepared  and  cleared  to  prevent  injury 
due  to  laceration,  puncture,  tripping,  or 
falling  hazard. 

(e)  All  scaffold  design,  construction, 
and  repair  shah  be  completed  by 
competent  individuals  trained  and 
knowledgeable  about  design  criteria, 
intended  use,  structural  limitations,  and 
procedures  for  proper  repair 


(f)  Manually  propelled  mobile  ladder 
stands  and  scaffolds  shall  conform  to 
the  following: 

(1)  All  manually  propelled  mobile 
ladder  stands  and  scaffolds  shall  be 
capable  of  carrying  the  design  load. 

(2)  All  ladder  stands,  scaffolds,  and 
scaffold  components  shall  be  capable  of 
supporting,  without  failure, 
displacement,  or  settlement,  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  ladder  stand, 
scaffold,  or  scaffold  component. 

(3)  All  exposed  surfaces  shall  be  free 
from  sharp  edges  or  burrs. 

(4)  The  maximiun  work  level  height 
shall  not  exceed  four  times  the  minimum 
or  least  base  dimensions  of  any  mobile 
ladder  stand  or  scaffold.  Where  the 
basic  mobile  unit  does  not  meet  this 
requirement,  suitable  outrigger  frames 
shall  be  employed  to  achieve  this  least 
base  dimension,  or  equivalent 
provisions  shall  be  made  to  guy  or  brace 
the  unit  against  tipping. 

(5)  The  minimum  platform  width  for 
any  work  level  shall  not  be  less  than  20 
inches  for  mobile  scaffolds  (towers). 
Ladder  stands  shall  have  a  minimum 
step  width  of  16  inches.  The  steps  of 
ladder  stands  shall  be  fabricated  from 
slip  resistant  treads. 

(6)  Guardrails  and  midrails  shall 
conform  to  the  requirements  listed  in 
paragraph  (a)  of  this  section. 

(7)  A  climbing  ladder  or  stairway  shall 
be  provided  for  proper  access  and 
egress,  and  shall  be  affixed  or  built  into 
the  scaffold  and  so  located  that  in  its 
use  it  will  not  have  a  tendency  to  tip  the 
scaffold. 

(8)  Wheels  or  casters  shall  be  capable 
of  supporting,  without  failure,  at  least 
four  times  the  maximum  intended  load 
applied  or  transmitted  to  that 
component.  All  scaffold  casters  shall  be 
provided  with  a  positive  wheel  and/or 
swivel  lock  to  prevent  movement. 

Ladder  stands  shall  have  at  least  two  of 
the  four  casters  and  shall  be  of  the 
swivel  type. 

§  214.1 1 1  Personal  protective  equipment, 
generaliy. 

The  railroad  or  railroad  contractor 
shall  provide  and  the  employee  shall  use 
appropriate  personal  protective 
equipment  described  in  this  subpart  in 
ail  operations  where  there  is  exposure 
to  hazardous  conditions,  or  where  this 
subpart  indicates  the  need  for  using 
such  equipment  to  reduce  the  hazards  to 
railroad  employees. 

§  214.1 13  Head  protection. 

(a)  Railroad  employees  working  in 
areas  where  there  is  a  possible  danger 
of  head  injury  from  impact,  or  from 


falling  or  flying  objects,  or  from 
electrical  shock  and  bums,  shall  be 
provided  and  shall  wear  protective 
helmets. 

(b)  Helmets  for  the  protection  of 
railroad  employees  against  impact  and 
penetration  of  falling  and  flying  objects 
shall  confrom  to  the  national  consensus 
standards  for  industrial  head  protection 
(American  National  Standards  Institute, 
Z89.1-1969,  Safety  Requirements  for 
Industrial  Head  Protection). 

(c)  Helmets  for  the  head  protection  of 
railroad  employees  exposed  to  high 
voltage  electrical  shock  and  bums  shall 
conform  to  the  national  consensus 
standards  (American  National 
Standards  Institute,  Z89.2-1971). 

§  214.1 15  Foot  protection. 

(a)  The  railroad  or  railroad  contractor 
shall  require  railroad  employees  to  wear 
foot  protection  equipment  when 
potential  foot  injury  may  result  from 
impact,  falling  or  flying  objects, 
electrical  shock  or  bums,  or  other 
hazardous  condition. 

.  (b)  Safety-toe  footwear  for  railroad 
employees  shall  conform  to  the  national 
consensus  standards  for  safety-toe 
footwear  (American  National  Standards 
Institute,  American  National  Standard 
for  Men’s  Safety-Toe  Footwear,  Z41.1- 
1967). 

§214.117  Eye  and  face  protection. 

(a)  Railroad  employees  shall  be 
provided  and  shall  wear  eye  and  face 
protection  equipment  when  potential 
eye  or  face  injury  may  result  from 
physical,  chemical,  or  radiant  agents. 

(b)  Eye  and  face  protection  equipment 
required  by  this  section  shall  conform  to 
the  national  consensus  standards  for 
occupational  and  educational  eye  and 
face  protection  (American  National 
Standards  Institute,  Z87.1-1968,  Practice 
for  Occupational  and  Educational  Eye 
and  Face  Protection.). 

(c)  Face  and  eye  protection  equipment 
required  by  this  section  shall  be  kept 
clean  and  in  good  repair.  Use  of 
equipment  with  stmctural  dr  optical 
defects  is  prohibited. 

(d)  Railroad  employees  whose  vision 
requires  the  use  of  corrective  lenses, 
when  required  by  this  regulation  to  wear 
eye  protection,  shall  be  protected  by 
goggles  or  spectacles  of  one  of  the 
following  types: 

(i)  Spectacles  whose  protective  lenses 
provide  optical  correction  the  frame  of 
which  includes  shielding  against  objects 
reaching  the  wearer’s  eyes  around  the 
lenses; 

(ii)  Goggles  that  can  be  worn  over 
corrective  lenses  without  disturbing  the 
adjustment  of  the  lenses;  or 
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(iii)  Goggles  that  incorporate 
corrective  lenses  mounted  behind  the 
protective  lenses. 


Appendix  A  to  Part  214.— Schedule  of  Civil  Penalties  • 


Section 


Subparl  B— artdge  Woftier  Safety  Standards 

214.103  Fan  protection: 

(i)  Failure  to  provide  (all  protection . . . . . 

(11)  Failure  to  use  faH  protection . . . 

214.105  Standards  and  practices; 

(a)  General; 

(1)  Fan  protection  used  for  other  purposes . . . . . . . . 

(2)  Failure  to  remove  from  service . . . . . . . . . .  / 

(3)  Failure  to  protect  from  deterioration . . . . . . . . . . . 

(4)  Failure  to  inspect  and  remove . . . . . ; _ 

(5)  Failuie  to  train . . . . . . . . . . 

(6)  Failure  to  provide  for  prompt  rescue . . . . . . . . . . . . . 

(7)  Failure  to  prevent  damage . . . . . . . . . . 

(8)  Failure  to  use  proper  connectors . . . . . . . . ; _ 

(9)  Failure  to  use  proper  anchorages . . . . . . . . 

(b)  Fan  arrest  system: 

(IH17)  Failure  to  provide  conformiog  equipmertt . . . . . . . . 

(c)  ^fety  net  systems; 

'  (1 )  Failure  to  Irtstall  dose  to  workplace _ _ _ _ _ _ _ _ _ _ _ _ 

(2)  Fanure  to  provide  fall  arrest  if  over  30  feet . . . . . . . . . . . . . 

(3)  Failure  to  provide  for  unobstructed  fan. . . . . . . . . . . . . . . . 

(4)  Fanure  to  test. . . . . . . . . . . . . . . 

(5)  Failure  to  use  proper  equipment . . . . . . . . . . . 

(6)  Failure  to  prevent  contact  with  surtace  below . . . . . . 

(7)  Failure  to  property  install . . . . . . . . . . . . . . . . 

(8)  Failure  to  remove  defective  rwts . . . . . . . . 

(9)  Failure  to  inspect . . . . . . . . . . . 

(10)  Failure  to  remove  objects . . . . . . . . . 

(11) -(13)  Failure  to  use  conforming  equipment . . . . . . . . 

214.107  Working  over  water 

(a)(i)  Failure  to  provide  life  vest . . . . . . 

(ii)  Failure  to  use  life  vest.._ . . . . . . . . . . . . . 

(c)  Failure  to  inspect . . . . . . . . . . . . . 

(e)(i)  Failure  to  provide  ring  bouys . . . 

(H)  Failure  to  use  ring  bouys . . . . . . . . . 

(fMi)  Failure  to  provide  skiff . . . . . . . . . . . . . 

(ii)  Failure  to  use  skiff . .-. . . . 

214.109  Scaffolding; 

(a)-(f)  Failure  to  provide  conformirrg  equipment . . . . . . . . . . 

214.1 13  Head  protection: 

(a) (i)  Failure  to  provide . . . . . 

(ii)  Failure  to  use . . . . . . . : . . . 

(b)  or  (c)  Failure  to  provide  conforming  equipment . . . . . . . . . . . 

214.1 15  Foot  protection; 

(a)(i)  Failure  to  require  use  of.... . . . . . . . . . . . . . . . . 

(ii)  Failure  to  use . . . . . . . . . . . . . . 

214.1 17  Eye  and  face  protection; 

(a) (i)  Failure  to  provide . . . . . . . 

(b)  Failure  to  use  conforming  equipment . . . . . . . . . . . . . 

(c)  Use  of  defective  equipment . . . . . . . . . . . . . . . . . 

(d)  Failure  to  provide  for  corrective  lenses . . . . . . . . . . . . 


Violation 


$5,000 


2.500 

2.500 

2.500 

5.000 

5.000 

5.000 

2.500 

2.500 

2.500 

2.500 

2.500 

5.000 

5.000 

2.500 

2.500 

5.000 

5.000 

5.000 

5.000 

1,000 

2.500 

5.000 


2.500 

5.000 


1.000 


2.500 

2.500 


2.500 


2.500 


2.500 

2.500 

2.500 

2.500 


WiHfU 


$10,000 

2.500 


5.000 

5.000 

5.000 

10.000 

10.000 

10.000 

5,000 

5.000 

5.000 

5.000 

5.000 

10.000 

$10,000 

6.000 

5.000 

10.000 

10.000 

10.000 

10,000 

2.500 

10.000 

10.000 

1.500 
5.000 

10.000 

1.500 

2.500 

1.500 

5.000 

5.000 

1.500 

5.000 

5.000 

1.500 

5,000 

1.500 

5.000 

5.000 

5.000 


'  A  penalty  may  be  assessed  against  an  individual  only  for  a  willful  violation.  The  Administrator  reserves  the  right  to  assess  a  penalty  of  up  to  $20,000  for  any 
violation  where  circumstances  warrant.  See  49  CFR  part  209.  apperxlix  A. 


Issued  in  Washington.  DC  on  June  16, 1992. 
Gilbert  E.  Carmichael, 

Federal  Railroad  Administrator, 

(FR  Doa  92-14566  Filed  6-23-92:  8:45  am] 
BIULINO  CODE  4910-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  920124-2024] 

Atlantic  Tuna  Rsheries;  Bluefin  Tuna 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Reduction  in  bag  limit. 


summary:  NMFS  issues  this  notice  to  (1) 
reduce  the  daily  catch  limit  in  the 
Angling  category  from  two  to  one 
Atlantic  bluefin  tuna  per  person  for  fish 
less  than  77  inches  (196  cm);  and  (2) 
reduce  the  daily  vessel  limit  for  medium 
Atlantic  bluehn  tuna  from  two  to  one. 
This  action  is  necessary  to  improve 
management  of  the  angling  sector,  which 
in  recent  years  has  exceeded  the 
assigned  annual  quota.  The  intent  of  this 
action  is  to  extend  the  fishing  season 
and  help  ensure  that  the  United  States 
fulfills  its  obligations  to  conserve  and 
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manage  the  Atlantic  blueHn  tima 
resource  in  accordance  with  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 

EFFECTIVE  DATE:  The  reduction  in  bag 
limits  is  effective  0001  hours  local  time 
June  22, 1992,  through  December  31, 

1992. 

FOR  FURTHER  INFORMUTtON  CONTACT: 

Richard  B.  Stone.  301-713-2347. 
8UPP1.EMENTARY  INFORMATION:  On 
M£ut:h  12, 1992,  NMFS  published  a  fmal 
rule  at  57  FR  8728  to  amend  the 
regulations  governing  the  Atlantic 
bluehn  tuna  fishery  (50  CFR  part  285). 
The  intent  of  that  action  was  to  improve 
management  of  the  angling  sector,  which 
in  recent  years  has  exceeded  the 
assigned  annual  quota  and  help  ensure 
that  the  United  States  fulfills  its 
obligations  to  conserve  and  manage  the 
Atlantic  bluefin  tuna  resource  in 


accordance  with  the  recommendations 
of  ICCAT. 

Section  285.24(c]  of  the  regulations  at 
50  CFR  part  285  allows  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator)  to  adjust  the 
angler  catch  limit  to  one  school  or 
medium  Atlantic  blueffn  tuna  per  day 
based  on  a  review  of  available 
information  on  landing  trends,  or  any 
other  relevant  factors,  to  provide  for  a 
longer  fishing  season.  Based  on  the 
reported  lan^ngs  of  Atlantic  bluefin 
tuna  to  date  in  the  Angling  category, 
catch  rates  that  are  similar  to  catch  rate 
averages  for  the  years  1988-1990,  and 
projections  that  ^e  81  mt  allowable 
harvest  of  bluefin  less  than  120  cm  could 
be  exceeded  by  the  end  of  Jime,  the 
Assistant  Administrator  finds  it 
necessary  to  adjust  the  daily  catch  limit 
for  this  segment  of  the  Atlantic  bluefin 
tuna  fishery  to  one  young  school,  school, 
or  medium  bluefin  per  angler  and  one 
medium  bluefin  per  vessel. 


Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  285.24(c),  and 
complies  with  Executive  Order  12291. 
Notice  of  this  action  will  be  mailed  to 
Atlantic  bluefin  tima  dealers,  permit 
holders,  recreational  fishery  interests, 

'  and  media  representatives.  Also,  NMFS 
will  make  calls  to  marina  owners,  state 
fishery  personnel,  angling  club 
representatives,  and  enforcement 
personnel. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated;  June  18, 1992. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  92-14798  Filed6-19-92:  9:35  am] 
BILLING  CODE  3S1fr-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  736 

Issuance  of  Warehouse  Receipts 
Under  the  U.S.  Warehouse  Act 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Proposed  rule. 

summary:  The  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
proposes  to  amend  its  regulations 
pertaining  to  licensed  grain 
warehousemen  under  the  U.S. 

Warehouse  Act  (USWA).  USWA 
licensed  warehousemen  are  required  to 
issue  negotiable  or  non-negotiable 
warehouse  receipts  to  depositors  within 
one  year  of  deposit.  The  proposed  rule 
would  permit  expanded  use  of  non- 
negotiable  warehouse  receipts.  This  rule 
proposes  to  remove  the  requirement  to 
return  the  original  non-negotiable 
receipt  before  the  last  portion  of  a  lot  of 
grain  is  delivered,  provided  acceptable 
documentation  exists  that  all  obligations 
have  been  satisfied.  Also,  in  cases  of 
lost  or  destroyed  non-negotiable 
warehouse  receipts,  depositors  will  not 
be  required  to  obtain  a  bond. 

The  intent  of  the  proposal  is  to 
maintain  the  integrity  of  U.S. 

W'arehouse  Act  licenses  and  warehouse 
receipts,  while  permitting 
warehousemen  and  depositors  the 
flexiblity  necessary  to  follow  common 
industry  practices. 

DATES:  Comments  must  be  received  on 
or  before  August  24. 1992  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Licensing  Authority  Division, 
U.S.  Department  of  Agriculture  (USDA). 
Agricultural  Stabilization  and 
Conservation  Service,  P.O.  Box  2415, 
Room  5962-S,  Washington,  DC  20013, 
telephone  (202)  720-2121,  FAX  (202)  690- 
0014. 


All  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  Room  S962-S,  South 
Agriculture  Building,  USDA,  14th  and 
Independence  Avenue.  SW, 

Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynda  Moore,  Agricultural  Marketing 
Specialist,  ASCS,  USDA,  telephone  (202) 
720-2121. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Matters 

This  proposed  rule  has  been  reviewed 
under  United  States  Department  of 
Agriculture  (USDA)  procedures 
established  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  “not  major".  It 
has  been  determined  that  these 
provisions  will  not  result  in;  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agenices,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Keith  D.  Bjerke,  Administrator,  ASCS, 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

The  Office  of  the  General  Counsel  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
evnironment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  proposed  rule  does  not  impose 
any  new  information  collections  on  the 
public. 

Background 

The  U.S.  Warehouse  Act  was  enacted 
in  1916  to  improve  the  agricultural 
warehousing  industry.  When  the  Act 
was  passed,  storage  facilities  were 
inadequate,  there  were  no  consistent 
standards  and  practices  for 
warehousemen  to  follow,  and 
warehouse  receipts  were  not  uniform 
and  not  universally  accepted.  The  Act's 
system  of  licensing,  bonding,  and 
examination  assures  warehouse  receipt 
holders  that  their  products  will  be 
properly  maintained  and  delivered  when 
they  surrender  their  receipts. 

The  Act  is  administered  primarily 
through  a  program  of  comprehensive 
warehouse  examinations — usually  once 
or  twice  annually  on  an  unannounced 
basis.  Examiners  review  the 
warehouseman's  obligations  to 
depositors  as  represented  by  the  records 
of  the  warehouseman  and  agency 
control  over  the  printing  of  warehouse 
receipts.  The  examiner  physically 
inventories  all  stocks  on  hand  and 
compares,  the  measured  quantity  and 
determined  quality  with  obligations. 

Many  depositors  do  not  want  the 
warehouseman  to  issue  negotiable 
warehouse  receipts  because  safe 
keeping  is  required. 

In  most  cases,  the  Act  does  not 
differentiate  between  negotiable  and 
non-negotiable  warehouse  receipts.  The 
regulations  under  the  Act  address  non- 
negotiable  receipts  and  require  the 
retiuTi  of  the  non-negotiable  receipt 
before  the  last  portion  of  the  commodity 
represented  by  that  receipt  is  delivered. 
This  proposal  would  allow  delivery  of 
the  commodity  without  requiring  the 
return  of  an  original,  non-negotiable 
receipt.  Since  a  non-negotiable 
warehouse  receipt,  by  its  terms,  cannot 
be  negotiated,  a  statement  of  loss  and 
receipt  for  the  commodity  from  the 
depositor  is  acceptable  in  the  case  of  a 
lost  or  destroyed  non-negotiable  receipt. 

List  of  Subjects  in  7  CFR  Part  736 

Administrative  practice  and 
procedure.  Grains,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Warehouses. 
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Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
part  736  be  amended  as  follows: 

PART  736— GRAIN  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
part  736  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  241  el  seq. 

2.  Section  736.21  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  736.21  Lost  or  destroyed  receipts;  bond. 

*  •  *  t  * 

(bj  Befc^  issuing  such  new  or 
duplicate  negotiable  receipt  the 
warehouseman  shall  require  the 
depositor  or  other  person  applying 
therefor  to  make  and  file  widi  him  (1)  an 
affidavit  showing  that  the  applicant  is 
lawfully  entitled  to  the  possession  of  the 
original  receipt  that  he  has  not 
negotiated  or  assigned  it,  how  the 
original  receipt  was  lost  or  destroyed, 
and  if  lost,  that  diligent  eRbrt  has  been 
made  to  find  the  receipt  without 
success,  and  (2)  a  bond  in  an  amount 
double  the  value,  atthe  time  the  bond  is 
given,  of  the  grain  represented  by  the 
lost  or  destroyed  receipt  Such  bond 
shall  be  in  a  form  approved  for  the 
purpose  by  the  Secretary,  or  his 
designated  representative,  shall  be 
conditioned  to  indemnify  the 
warehouseman  against  any  loss 
sustained  by  reason  of  the  issuance  of 
such  receipt  and  shall  have  as  surety 
thereon  preferably  a  surety  company 
which  is  authorize  to  do  business,  and 
is  subject  to  service  of  process  in  a  suit 
on  the  bond,  in  the  state  in  which  the 
warehouse  is  located  or  at  least  two 
individuals  who  are  residents  of  such 
state  and  each  of  whom  owns  real 
property  therein  having  a  value,  in 
excess  of  all  exemptions  and 
encumbrances,  equal  to  the  amount  of 
the  bond.  Before  issuing  such  new  or 
duplicate  non-negotiable  receipt,  obtain 
a  written  statement  from  the  holder  that 
the  original  non-negotiable  receipt  is 
lost  and  requires  the  issuance  of  a 
duplicate  non-negotiable  receipt. 

3.  Section  736.24  is  revised  to  read  as 
follows: 

§  736.24  Return  of  receipts  before 
delivery  of  grain. 

Except  as  permitted  by  law  or  by  the 
regulations  in  this  part,  a  warehouseman 
shall  not  deliver  any  grain  for  which  he 
has  issued  a  negotiable  receipt  until  the 
receipt  has  been  returned  to  him  and 
canceled;  and  shall  not  deliver  grain  for 
which  he  has  issued  a  non-negotiable 
receipt  until  such  receipt  has  been 
returned,  or  he  has  obtained  from  the 
depositor  or  the  depositor’s  agent,  a 


written  order  therefor  and  a  receipt 
upon  delivery. 

Signed  at  Washington,  DC,  on  June  18, 1992. 
John  A.  Stevenson, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

(FR  Doc.  92-14740  Filed  6-23-92;  8>45  am] 
aauNO  CODE  mm-os-m 


Animal  and  Plant  Health  Inapectfon 
Service 

9  CFR  Part  75 

10oclcetNo«2-05S-11 

Dourine  in  Horses  and  Asses 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  remove 
the  “Dourine  in  Horses  and  Asses’’ 
regulations,  which  restrict  the  movement 
of  horses  and  asses  from  areas 
quarantined  for  dourine  and  provide  for 
the  payment  of  compensation  to  the 
owners  of  animals  destroyed  because  of 
dourine.  This  action  appears  to  be 
warranted  because  the  United  States  - 
has  been  free  of  dourine  since  1946  and 
import  requirements  have  proven 
adequate  to  in^vent  the  reintroduction 
of  the  disease  into  this  country.  This 
action  would  remove  the  implication 
that  dourine  has  not  yet  been  eradicated 
in  the  United  States  and  would 
eliminate  unnecessary  regulations. 
DATES:  Ckmsideration  will  be  given  only 
to  comments  received  on  or  before  July 
24,1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
92-055-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  end  Independence 
Avenue,  SW.,  Washington,  DC  between 
8  a.m.  and  4:30  p-m^  Monday  through 
Friday,  except  holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Manuel  A.  Thomas,  Jr.,  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine, 
Poultry,  and  Miscellaneous  Diseases 
Staff,  VS,  APHia  USDA,  room  769, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6954. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  “Dourine  in  Horses  and  Asses’’ 
regulations  (contained  in  9  CFR  7S.1 


through  75  J  and  referred  to  below  as 
“the  regulations”)  require  that  all  horses 
and  asses  be  inspected  by  a  Veterinary 
Services  inspector  and  certiBed  as 
dourine-free  before  they  may  be  moved 
interstate  from  an  area  quarantined  for 
dourine.  Hie  regulations  further  require 
that  all  horses  and  asses  pass  the 
complement-fixation  test  for  dourine 
before  they  may  be  moved  interstate 
from  a  quarantined  area  if,  within  the 
preceding  18  months,  stallions  or  jacks 
were  allowed  to  roam  at  large  in  that 
quarantined  area  or  if  there  has  been 
any  breeding  in  a  herd  in  the 
quarantined  area  in  which  there  is  a 
horse  or  ass  that  has  been  exposed  to 
dourine. 

Section  75.3  of  the  regulations 
provides  for  the  payment  of 
compensation  to  the  owners  of  animals 
destroyed  because  of  dourine  in 
accordance  with  the  dourine  indemnity 
regulations.  Those  indemnity 
regulations, which  had  been  located  at  9 
CFR  part  52,  were  removed  by  a  final 
rule  published  in  the  Federal  Register  on 
December  31, 1981  (48  FR  63206).  Two  of 
the  three  reasons  set  forth  in  that  final 
rule  to  justify  the  removal  of  9  CFR  part 
52 — that  the  United  States  has  been  free 
of  dourine  since  1946  and  that  import 
requirements  have  proven  adequate  to 
prevent  the  reintroduction  of  the 
disease — also  support  our  proposed 
removal  of  the  “Dourine  in  Horses  and 
Asses”  regulations.  Hie  fact  that  9  CFR 
part  52  was  indeed  removed  further 
supports  our  proposal. 

The  regulations  were  established  to 
promote  the  eradication  of  dourine 
within  the  United  States  by  preventing 
its  spread  through  restrictions  on  the 
interstate  movement  of  horses  and  asses 
from  quarantined  areas  and  by 
providing  indemnity  for  the  destruction 
of  infected  animals.  In  that  the  United 
States  has  been  free  of  dourine  since 
1946,  the  objectives  of  the  regulations 
have  been  met.  The  quarantine 
requirements  in  9  CFR  92.308(a)(3) 
contain  provisions  that  help  ensure  that 
dourine  is  not  reintroduced  into  the 
United  States.  These  provisions  require 
that  all  horses,  asses,  mules,  and  zebras 
intended  for  importation  into  the  United 
States  must  test  negative  to  an  official 
test  for  dourine  to  qualify  for  release 
from  quarantine. 

We  are,  therefore,  proposing  to 
remove  the  “Dourine  in  Horses  and 
Asses"  regulations.  This  action  would 
remove  the  implication  that  dourine  has 
not  yet  been  eradicated  in  the  United 
States  and  would  eliminate  from  the 
CFR  an  inaccurate  reference  to  a 
compensation  program  for  animals 
destroyed  because  of  dourine. 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Removing  the  “Dourine  in  Horses  and 
Asses"  regulations  would  not  result  in 
any  change  in  the  number  of  horses  or 
asses  moved  interstate,  or  in  any 
regulatory  activities  necessary  to  qualify 
horses  or  asses  for  interstate  movement, 
because  there  are  no  longer  any  areas  in 
the  United  States  that  are  quarantined 
because  of  dourine.  Therefore,  there  is 
no  reason  to  expect  any  economic 
consequences  related  to  our  proposed 
action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted;  (1)  No  State  and  local  laws  and 
regulations  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suite  in  court  challenging  this  rule. 

Paperworic  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.y 


List  of  Subjects  in  9  CFR  Part  75 

Animal  diseases.  Horses,  Quarantine, 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  75  as  follows: 

PART  75— COMMUNICABLE  DISEASES 
IN  HORSES,  ASSES,  PONIES,  MULES, 
AND  ZEBRAS 

1.  The  authority  citation  for  part  75 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 115. 117, 12a 
121, 123-126, 134-134h:  7  CFR  2.17, 2.51,  and 
371.2(d). 

§§  75.1  through  75.3  [Removed  and 
Reserved] 

2.  Sections  75.1  through  75.3  would  be 

removed  and  reserved.  * 

Done  in  Washington.  DC,  this  18th  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  92-14818  Filed  6-23-92;  8:45  am) 
BILUNO  CODE  3410-34-M 


DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

10  CFR  Part  600 

Financial  Assistance  Rules; 
Continuation  Awards 

agency:  Department  of  Energy. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  is  proposing  a  revision  to 
subpart  A  of  the  Financial  Assistance 
Rules,  10  CFR  part  600,  to  permit  a 
continuation  application  for  a  research 
award  to  be  submitted  without  detailed 
budgetary  information.  This  proposed 
revision  was  identiHed  in  connection 
with  implementation  of  the  President's 
January  28, 1992,  Memorandum  for 
Certain  Department  and  Agency  Heads 
on  the  subject  of  “Reducing  the  Burden 
of  Government  Regulation.”  In  that 
regard,  this  proposed  revision  is 
associated  with  the  proposal  on  10  CFR 
part  605  appearing  elsewhere  in  today's 
Federal  Register. 

DATES:  Written  comments  on  the 
proposed  rule  musl  be  received  by  July 
24, 1992. 

ADDRESSES:  Comments  should  be 
addressed  to:  James  J.  Cavanagh, 
Director,  Business  and  Financial  Policy 
Division  (PR-122),  Office  of 
Procurement,  Assistance  and  Program 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Ave„  SW., 
Washington,  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  F.  Sharp,  Business  and  Financial 
Policy  Division.  (PR-122),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 

SW.,  Washington.  DC  20585,  (202)  586-8192. 
Mary  Ann  Masterson,  Office  of  the  Assistant 
General  Counsel,  Procurement  and  Finance 
(GC-34),  U.S.  Department  of  Energy, 
Washington.  DC  20585,  (202)  588-1900. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Changes  to  10  CFR  Part  600  . 

III.  Review  under  Executive  Order  12812  - 

IV.  Review  under  Executive  Order  12291 

V.  Review  under  the  Regulatory  Flexibility 
Act 

VI.  Review  under  the  Paperwork  Reduction 
Act 

VII.  Review  under  the  National 
Environmental  Policy  Act 

VIII. lleview  under  Executive  Order  12778 

IX.  Public  Comments 

I.  Introduction 

The  DOE  is  today  proposing  to  amend 
its  Financial  Assistance  Rules  (Rules)  to 
permit  recipients  of  research  awards,  in 
certain  cases,  to  submit  requests  for 
continuation  funding  without  detailed 
budgetary  information  on  how  funds  are 
to  be  spent  in  the  upcoming  period.  This 
will  be  permitted  in  those  situations  in 
which  a  new  or  renewal  application 
contained  detailed  future  year  budgets 
which  permitted  the  DOE  to  evaluate 
the  future  years  at  the  time  the  initial 
award  was  made.  Should  there  be  a 
significant  change  in  the  direction  of  the 
project  or  the  budget,  a  detailed  budget 
could  still  be  required  for  continuation 
award.  This  proposed  rulemaking  is  in 
response  to  the  President's  January  28, 
1992,  Memorandum  for  Certain 
Department  and  Agency  Heads  on  the 
subject  of  “Reducing  the  Burden  of 
Government  Regulation," 

n.  Changes  to  10  CFR  Part  600 

Section  600.31(b)(3)  is  to  be  changed 
to  permit  a  continuation  award  to  be 
made  without  a  detailed  budget  being 
submitted  with  the  continuation 
application  if  the  new  or  renewal 
application  contained  detailed  future- 
year  budgets. 

III.  Review  under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 


28136 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  /  Proi^osed  Rules 


Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

Today’s  rule,  when  bnalized,  Mrill  revise 
certain  policy  and  procedural 
requirements.  However,  the  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  substantial  direct  eH^ect  on 
the  institutional  interests  or  traditional 
functions  of  States. 

rv.  Review  under  Executive  Order  12291 

Today’s  rule  was  reviewed  under 
Executive  Order  12291.  The  DOE  has 
concluded  that  the  rule  is  not  a  “maior 
rule*'  because  its  promulgation  will  not 
result  in;  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  (mi 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  accordance  with 
requirements  of  the  Executive  Order, 
this  rulemaking  has  been  revised  by  the 
Office  of  Management  and  Budget 
(OMB). 

V.  Review  under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1960,  Public 
Law  96-354, 94  Stat.  1164,  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  Le.,  Small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  The  DOE  has  concluded 
that  the  rule  would  only  affect  small 
entities  as  they  apply  for  and  receive 
financial  assistance  and  does  not  create 
additional  economic  impact  on  small 
entities.  The  DOE  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

VI.  Review  under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork  Reduction 
Act  of  196a  44  U.S.C  3501  etseq^  or 
OMB's  implementing  regulations  at  5 
CFR  part  132a 


VII.  Review  under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  rules  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  enviromnent  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.  {1976)),  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508), 
and  the  DOE  guidelines  (10  CFR  part 
1021)  and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEPA. 

Vin.  Review  under  Executive  Order 
12278 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  (whether  they  be 
engineering  or  performance  standards), 
and  promoting  simpUncation  and 
burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  that  the  regulation:  SpeciHes 
clearly  any  preemptive  e^ect,  eHect  on 
existing  Federal  law  or  regulation,  and 
retroactive  effect;  describes  any 
administrative  proceedings  to  be 
available  prior  to  judicial  review  and 
any  provisions  for  the  exhaustion  of 
sudi  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that 
today's  proposal  meets  the  requirements 
of  sections  2(a)  and  (b)  of  Executive 
Order  12778. 

IX.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
“ADDRESS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reeding 
'  Room,  room  1E-I9a  Forrestal  Building, 
1000  Indefiendence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
hours  of  8  ajn.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  July 
24, 1992,  will  be  fully  considered  prior  to 
publication  of  a  Bnal  rule  resultu^  from 
this  proposal.  Any  infomiation  you 
consider  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one 


copy  only.  The  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 

The  DOE  has  concluded  that  this 
proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation’s 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  DOE  does  not  plan  to  hold  a 
public  hearing  on  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Pmt  €00 

Cooperative  agreements /energy; 
Education  institutions;  Energy;  Grants/ 
energy;  Non-profit  organizations; 
Reporting  requirements. 

Issued  in  Washington,  DC,  )une  12, 1992. 
Bertoo  ).  Roth, 

Acting  Director,  office  of  Procurement, 
Assistance,  and  Program  Management. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  of  Energy 
hereby  proposes  to  amend  part  600  of 
chapter  il  of  title  10  of  the  ^de  of 
Federal  Regulations  as  set  forth  below. 

PART  600-FINANCiAL  ASSISTANCE 
RULES 

1.  The  autiiority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Secs.  644  and  646,  Pub.  L  95-81, 
91  Stat.  599  (42  U.S.C.  7254  and  7256);  Pub.  L. 
97-258,  96  staL  1003-1005  (31  U.S.&  6301- 
6308),  unless  otherwise  noted. 

2.  §  600.31  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

§  600.31  Funding. 

***** 

(b)  •  *  * 

(3)  A  detailed  budget  for  the  upcoming 
budget  period,  including  an  estimate  of 
imobligated  balances  (S  600.32(c)).  For 
research  awards,  a  detailed  budget  need 
not  be  submitted  if  the  new  or  renewal 
application  contained  future-year 
budgets  sufficiently  detailed  to  allow  the 
DOE  to  review  and  approve  the 
categories  and  elements  of  cost  Should 
the  research  award  have  a  change  in 
scope  or  significant  change  in  the 
budget  the  DOE  may  request  a  detailed 
budget.  DOE  shall  review  a  continuation 
application  for  the  adequacy  of  the 
awardee’s  progress  and  plaimed 
conduct  of  the  project  in  the  sidisequent 
budget  period.  DOE  shall  not  require  a 
continuation  application  to  compete 
against  any  oth«  application.  The 
amount  and  award  of  continuation 
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funding  is  subject  to  the  availability  of 
appropriations. 

[FR  Doc.  92-14406  Filed  6-22-02;  9:46  amj 
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Office  of  Energy  Research 
10  CFR  Part  605 

Special  Research  Grants  Program 

agency:  Office  of  Energy  Research. 

DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  today  is  issuing  this  notice  ot 
proposed  rulemaking  (NOPR)  for  Special 
Research  Grants  Program,  to  be 
renamed  the  Office  of  Energy  Research 
Financial  Assistance  Program,  in 
connection  with  DOE’s  implementation 
of  the  President's  regulatory  review 
program.  The  proposal  would 
streamline,  make  uniform,  clarify  and 
reduce  the  burden  of  10  CFR  part  605. 
This  proposal  is  associated  with  the 
proposal  on  10  CFR  part  600  appearing 
elsewhere  in  today’s  Federal  Register. 
DATES:  Written  comments  must  be 
received  July  24. 1992. 

ADDRESSES:  Send  comments  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  ER-64/GTN.  Mail  Stop  G-236. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  A.  Zich.  Director,  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division.  Office 
of  Energy  Research,  ER-64/GTN, 
Washington,  DC  20585,  (301)  903-5544. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction  and  Background 

II.  Amendments  to  10  CFR  Part  605 

III.  Opportunity  for  Public  Conunent 

IV.  Review  Under  Executive  Order  12291 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 

Act 

VII.  Review  Under  the  National 
Environmental  Policy  Act 

VIII.  Intergovernmental  Review 

IX.  Review  Under  Executive  Order  12612 

X.  Review  Under  Executive  Order  12778 

XI.  Catalog  of  Federal  Domestic  Assistance 

I.  Introduction  and  Background 

In  accordance  with  the  DOE’s 
response  to  the  President’s  request  for 
regulatory  reform,  the  Office  of  Energy 
Research  (ER)  is  hereby  proposing  to 
amend  10  CFR  part  605.  The  proposal 
would  streamline  part  605,  make  part 
605  uniform  with  other  agencies’ 
practices,  and  clarify  the  policies  and 


administrative  requirements  for  the 
award  of  grants  in  program  areas  of 
scientinc,  technical  or  educational 
interest  to  ER.  The  proposal  would 
delete  provisions  of  part  605  that  are 
unduly  burdensome  to  financial 
assistance  award  recipients.  The  basis 
for  the  proposed  amendments  is  ER’s 
participation  as  a  member  of  the  Federal 
Demonstration  Project,  along  with  10 
other  Federal  agencies,  that  has  for  the 
past  three  years  been  testing  a 
streamlined  grant  continuation  funding 
process. 

II.  Amendments  to  10  CFR  Part  60S 

The  following  amendments  are 
proposed  today: 

Part  605  has  been  renamed  “The 
Office  of  Energy  Research  Financial 
Assistance  Program.”  since  ER  program 
areas  fund  awards  for  research,  training, 
education  and  other  related  activities. 
This  amended  name  should  replace  the 
use  of  ’’’The  Special  Research  Grant 
Program”  wherever  it  is  used  in  part  605. 
In  addition,  any  reference  to  a 
continuation  application  should  be 
deleted  from  the  program.  Except  for  the 
above  stated  amendments  the  following 
are  the  only  amendments  being 
proposed  at  this  time: 

Section  605.1  is  amended  to  include 
the  addition  of  educational  activities 
under  10  CFR  part  605. 

Section  605.3  is  amended  to  include  a 
definition  for  the  term  “Educational/ 
Training”  since  ER  program  areas  have 
increased  activities  in  this  area. 

Section  605.5  is  amended  to  include 
new  or  revised  ER  program  areas. 

Section  605.8  is  amended  to  correct 
ER’s  telephone  number  and  delete  the 
requirement  to  publish  in  the  Commerce 
Business  Daily  ER  announcements 
under  10  CFR  part  60S. 

Section  605.9  is  amended  to  delete 
ER’s  requirement  for  a  continuation 
application  and  require  the  addition  of 
detailed  budget  information  in  original 
and  renewal  applications.  This  section 
also  changes  the  receipt  date  for 
renewal  applications  from  six  months  to 
nine  months  to  allow  more  time  for  peer 
reviewers  to  provide  feedback  to  ER 
program  managers  on  evaluation  of 
pending  applications. 

Section  605.19  is  amended  to  reduce 
the  annual  performance  reporting 
requirements  and  to  institute  the  use  of 
the  report  in  lieu  of  a  formal 
continuation  application.  In  addition,  the 
distribution  and  schedule  of  documents 
contained  in  CFR  part  605  has  been 
amended  to  include  all  changes  outlined 
for  reporting  requirements  under 
§  605.19.  Appendix  A  also  has  been 
amended  to  include  current  ER  program 
office  descriptions. 


III.  Opportunity  for  Public  Comment 

Written  comments  from  interested 
persons  are  invited  in  response  to  this 
NOPR  by  submitting  three  copies  of 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
the  address  above.  Please  identify  any 
comments  submitted  as  “ER 
Amendments.” 

This  notice  of  proposed  rulemaking 
does  not  involve  any  significant  issues 
of  law  or  fact  and  the  rule  would  be 
unlikely  to  have  a  substantial  impact  on 
the  Nation’s  economy  or  large  numbers 
of  individuals  or  businesses. 

Accordingly,  pursuant  to  42  U.S.C. 

7191(c)  and  5  U.S.C,  553.  DOE  is  not 
scheduling  a  public  hearing. 

IV.  Review  Under  Executive  Order 
12291 

This  NOPR  has  been  reviewed  by 
OMB  under  Executive  Order  12291  (48 
FR  13192,  February  17. 1981).  Prior  to 
publication  of  the  NOPR,  DOE 
concluded  that  the  proposed  rule  is  not  a 
“major  rule”  because  its  promulgation 
would  not  result  in  (1)  an  annual  effect 
on  the  economy  of  ^00  million  or  more, 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State  or  local  government 
agencies,  or  geographical  regions,  or  (3) 
signifrcant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

'This  NOPR  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L  96-354, 95  Stat  1164)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  i.e., 
small  business,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
concluded  that  this  proposed  rule  would 
only  affect  small  entities  as  they  apply 
for  and  receive  awards  and  does  not 
create  additional  economic  impacts  on 
small  entities.  Accordingly.  DOE 
certifies  that  this  NOHR  will  not  have  a 
signifrcant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VL  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  NOro 
have  been  approved  by  OMB  under 
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control  numbers  1910-0040  and  1910- 
1400. 

Vn.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  the  NOPR 
clearly  would  not  represent  a  major 
Federal  action  having  signiHcant  impact 
on  the  human  enviromnent  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq. 
(1976)),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508),  and  the  DOE  guidelines  (10  CFR 
part  1021)  and,  therefore,  does  not 
require  an  environmental  impact 
statement  pursuant  to  NEPA. 

VIII.  Intergovernmental  Review 

This  program  is  generally  not  subject 
to  the  intergovernmental  review 
requirements  of  Executive  Order  12372 
as  implemented  by  10  CFR  part  1005. 
However,  certain  grant  applications  may 
be.  All  applications  from  governmental 
or  non-govemmental  entities  which 
involve  research,  development  or 
demonstration  activities  are  subject  to 
the  provisions  of  the  Executive  Order 
and  10  CFR  part  1005  when  such 
activities:  (1)  Have  a  unique  geographic 
focus  and  are  directly  relevant  to  the 
governmental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area;  (2)  necessitate  the 
preparation  of  an  ^vironmental  Impact 
Statement  under  NEPA;  or  (3)  are  to  be 
initiated  at  a  particular  site  or  location 
and  require  unusual  measures  to  limit 
the  possibility  of  adverse  exposure  or 
hazard  to  the  general  public.  Those 
planning  to  submit  covered  applications 
should  immediately  contact  ^  for 
further  information. 

IX.  Rovtow  Undar  Exacuthre  Order 
12812 

Exacutiva  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Today’s  proposal  would 
amend  existing  regulations  for  a 
financial  assistance  program  to 
stimulate  research  and  development,  as 
well  as  educational  and  training 
activities.  There  will  not  be  any 
substantial  direct  effects  on  States. 

X.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 

instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 


forth  in  sections  2  (a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  (whether  they  be 
engineering  or  performance  standards), 
and  promoting  simplification  and 
burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
e^ort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 

DOE  certifies  that  today’s  proposal 
meets  the  requirements  of  sections  2  (a) 
and  (b)  of  Executive  Order  12778. 

XI.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  10  CFR  part  605 
is  81.049. 

Lists  of  Subjects  in  10  CFR  Part  605 

Energy,  Grant  programs-energy. 
Reporting  and  recor^eeping 
requirements.  Research. 

'  In  consideration  of  the  foregoing,  part 
605  of  chapter  II  of  title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  DC  on  June  15, 1992. 
Robert  M.  Simon, 

Principal  Deputy  Director,  Office  of  Energy 
Research. 

Part  605  of  Chapter  II  of  title  10.  Code 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  605~THE  OFFICE  OF  ENERGY 
RESEARCH  FINANCIAL  ASSISTANCE 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  31  of  the  Atomic  Energy 
Act,  as  amended.  Pub.  L.  83-703, 68  Stat.  919 
(42  U.S.C.  2051);  sec.  107  of  the  Energy 
Reorganization  Act  of  1974,  Pub.  L  93-438,  88 
Stat.  1240  (42  U.S.C.  5817);  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Pub.  L  93-577, 88 
Stat.  1878  (42  U.S.C.  5901  et  seq.);  Secs.  644 
and  646  of  the  Department  of  ^ergy 
Organization  Act,  Pub.  L  95-91. 91  Stat.  599 
(42  U.S.C.  7254  and  7256);  Federal  Grant  and 
Cooperative  Agreement  Act,  as  amended  (31 
U.S.C.  6301  et  seq.). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

§  605.1  [Amended] 

3.  In  §  605.1,  after  the  phrase  “basic 
and  applied  research,”  remove  the 
remainder  of  the  sentence  and  add  the 


following:  “*  *  *  educational  or  training 
activities,  conferences  and  related 
activities.” 

4.  Section  605.3  is  amended  by 
replacing  "applies”  with  "applied”  in  the 
title  of  paragraph  (a),  by  removing  the 
paragraph  designations,  and  by  adding  a 
deHnition  for  “educational/training”  in 
alphabetical  order  to  read  as  follows: 

§605.3  Definitions. 

***** 

Educational /Training  means  support 
for  education  or  related  activities  for  an 
individual  or  organization  that  will 
enhance  education  levels  and  skills  in 
particular  scientific  or  technical  areas  of 
interest  to  DOE. 

***** 

5.  Revise  §  605.5  to  read  as  follows: 

§  605.5  The  Office  of  Energy  Research 
Hnancial  Assistance  Program. 

(a)  DOE  may  issue,  under  the  Office  of 
Energy  Research  Financial  Assistance 
Program,  10  CFR  part  605,  awards  for 
basic  and  applied  research, 
educational/training  activities, 
conferences,  and  other  related  activities 
under  the  ER  program  areas  set  forth  in 
paragraph  (b)  of  ^is  section  and 
described  in  appendix  A  of  this  part. 

(b)  'The  Program  areas  are: 

(1)  Basic  Energy  Sciences 

(2)  Field  Operations  Management 

(3)  Fusion  Energy 

(4)  Health  and  Environmental 
Research 

(5)  High  Energy  and  Nuclear  Physics 

(6)  Scientific  Computing  Staff 

(7)  Superconducting  Super  Collider 

(8)  Technology  Analysis 

(9)  University  and  Science  Education 
Programs 

(10)  Program  Analysis;  and 

(11)  Other  program  areas  of  interest  as 
may  be  described  in  a  notice  of 
availability  published  in  the  Federal 
Register. 

6.  Section  605.8  is  amended  as  follows: 

A.  In  paragraph  (c),  revise  the  phone 
number  to  read  “(301)  903-5544”; 

B.  In  paragraph  (d),  revise  the  first 
sentence  to  read:  "DOE  shall  publish 
annually,  in  the  Federal  Register,  a 
notice  of  availability  of  the  Office  of 
Energy  Research  Financial  Assistance 
Program”; 

C.  Paragraphs  (d)(2)  (ii)  and  (iii)  are 
revised  to  read  as  follows: 

§  605.8  Solicitation. 
***** 

(d)  *  *  * 

(2)  *  *  • 

(ii)  A  project  agenda  or  potential 
areas  for  project  initiatives; 
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(iii)  Problem  areas  requiring 
additional  effort,  and 

«  *  *  *  « 

7,  Section  605.9  is  amended  as  follows: 

A.  The  section  heading  is  revised; 

B.  Paragraphs  (b)(4),  (c)  and  (d)  are 
revised; 

C.  Paragraph  (b)(4)(i)  is  amended  by 
replacing  the  words  “Budget 
information”  with  “Numeric  details  on 
items  of  cost"  in  the  first  sentence; 

D.  Paragraph  (h)  is  removed  and 
paragraphs  (i)  and  (j)  are  redesignated 
as  paragraphs  (h)  and  (i); 

K  In  newly  redesignated  paragraph 
(h),  replace  “six  months"  with  “nine 
months"  in  the  Brst  sentence  of  that 
paragraph; 

F.  Add  new  paragraph  (j). 

Amended  §  605.9  is  set  out  below: 

§  605.9  Application  raquiraments. 

•  •  *  *  « 

(b)  ‘  * 

(4)  A  detailed  budget  for  the  entire 
proposed  period  of  support  with  written 
justification  sufficient  to  evaluate  the 
itemized  list  of  costs  provided  on  the 
entire  project 
0  *  *  «  • 

(c)  Applications  for  a  renewal  award 
must  be  submitted  in  an  original  and 
seven  copies,  except  that  State 
governments,  local  govenunents,  or 
Indian  tribes  are  required  to  submit  only 
an  original  and  two  copies.  (Approved 
by  OMB  under  OMB  Control  Numbers 
0348-0005-0348-0009.); 

(d)  The  application  must  be  signed  by 
an  official  who  is  authorized  to  act  for 
the  applicant  organization  and  to 
commit  the  applicant  to  comply  with  the 
terms  and  conditions  of  the  award,  if 
one  is  issued,  or  if  unaffiliated,  by  the 
individual  applicant  (See  §  605.19(a)(1) 
for  requirements  on  continuation 
awanb.): 

9  •  *  *  * 

(j)  Renewal  applications  must  include 
a  progress  report  bound  separately  from 
the  remainder  of  the  application. 

8  The  section  heading  of  {  605.19  Is 
revised  to  read  as  set  forth  below  and 
§  605.19(a)(1)  is  revised  to  read  as 
follows  and  in  paragraph  (a)(2)  replace 
“Form  538"  wiffi  “Form  1430.22": 

§  605.19  Continuation  funding  and 
reporting  requiremanta. 

(a)**‘ 

(1)  Performance  reports.  After 
issuance  of  an  initial  award  and  if  future 
support  is  recommended,  recipients 
must  submit  a  satisfactory  performance 
report  in  order  to  receive  a  continuation 
award  for  the  remainder  of  the  project 
period.  The  original  and  two  copies  of 
the  required  report  (not  to  exceed  two 
pages)  must  be  submitted  to  the  ER 


program  manager  90  days  prior  to  the 
anticipated  continuation  funding  date 
and  contain  the  following  information: 
on  the  top  of  page  1,  provide  the  project 
title,  principal  invesUgator/project 
director  name,  period  of  time  report 
covers,  name  and  address  of  recipient 
organization,  DOE  award  numben  the 
amount  of  unexpended  funds,  if  any, 
and  if  available,  provide  information  as 
to  why  they  are  unspent.  Report  shall 
state  whether  aims  have  changed  from 
original  application  and  if  they  have, 
provide  reprised  aims.  Include  results  of 
work  to  date.  Emphasize  findings  and 
their  significance  to  the  field,  relevance 
to  ER  mission  and  any  real  or 
anticipated  problems.  Provide 
information  on  numbers  of  graduate 
students  supported  under  the  award  and 
include  information  on  all  foreign  travel 
undertaken. 

9  «  •  *  • 

9.  The  table,  referenced  in  §  60S.19(c) 
is  moved  to  appear  at  the  end  of  §  6(^.19 
and  is  revised  to  read  as  follows: 


Table  to  §  605.19— Distribution  and 
Schedule  of  Documents 


Type 

When  due 

Number 

of 

award- 

& 

1.  Summaiy:  200 

Immediately  alter  a 

3 

words  on  scope 

grarX  is  awarded 

ar«d  purpose 

and  with  each 

(Notice  of  Energy 

appficatlon  for 

R&D  Project 

renewal. 

2.  Renewal _ 

1  9  months  before 
the  project 
penoti  ends. 

8 

3.  Annual 

90  days  prior  to  the 

3 

Technical 

next  budget 

Progress  Report 

period. 

4.  Other  progress 

As  deemed 

3 

reports, 

appropriate  by 

to(Aai  reports. 

the  grantee. 

etc.  (Designatsd 
when  significant 
results  develop 
or  when  work 
has  drect  ' 

programmatic 
impact). 

i 

5.  Reprints, 

Same  as  4  above . 

3 

Conference 

papers. 

6.  Final  Report . 

Within  90  days 
after  termination 
of  the  project 

3 

7.  Firrancial  Status 

Within  90  days 

3 

Report 

after  complefion 
of  the  project 
period:  for 
budget  periods 
exceeding  12 
months  an  FSR 
ia  also  required 
within  90  days 
after  the  first  12- 
monih  period. 

Note;  Report  types  3.  4,  5,  and  6  require  with 
submission  two  copies  dl  DOE  Form  1332.16,  Uni¬ 


versity-Type  Contractor  and  Grantee  Recommerxlah 
tions  tor  Disposition  of  Scientific  and  Technical  Doc¬ 
ument. 

10.  Appendix  A  of  part  605  is  revised 
as  follows: 

Appendix  A — Energy  Researdh  Program 
Office  Descriptions 

1.  Basic  Energy  Sciences 

This  program  supports  basic  science 
research  efforts  in  a  variety  of 
disciplines  to  broaden  the  energy  supply 
and  technological  base  knowledge.  The 
major  science  division  and  its  objectives 
are  as  follows: 

(a)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  a  basis  of  understanding 
of  fundamental  biological  mechanisms 
in  the  areas  of  botanical  and 
microbiological  sciences  that  will 
support  biotechnology  development 
related  to  energy.  The  research  serves 
as  the  basic  information  foundation  with 
respect  to  renewable  resoiuce 
productivity  for  fuels  and  chemicals, 
microbial  conversions  or  renewable 
materials  and  biological  systems  for  the 
conservation  of  energy.  This  office  has 
special  requirements  on  the  submission 
of  preapplications,  when  to  submit,  and 
the  length  of  the  preapplication/ 
application;  applicants  are  encouraged 
to  contact  the  office  regarding  these 
requirements. 

(b)  Chemical  Sciences 

This  program  has  as  its  primary 
objectives:  Increased  understanding  of 
basic  chemical  or  physical  phenomena 
which  are  likely  to  be  important  to 
existing  or  future  technological  concepts 
for  production  or  conversion  of  energy, 
discovery  of  new  phenomena  bearing  on 
chemical  or  physical  aspects  of  energy 
processes;  elucidation  of  fimdamentally 
new  general  techniques  for  separation  of 
energy-related  mixtures  or  for  the 
chemical  analysis  of  energy-related 
substances.  Also  included  is  a  study  of 
the  basic  chemical  and  physical 
properties  of  the  actinide  elements  and 
their  compounds.  This  program  supports 
the  operation  of  the  Stanford 
Synciuotron  Radiation  Laboratory. 

(c)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative  and  predictive 
understanding  of  the  energy-related 
aspects  of  processes  within  the  earth 
and  at  the  solar-terrestrial  interface.  The 
emphasis  is  on  the  upper  levels  of  the 
earth's  crust  and  the  focus  is  on 
geophysics  and  geochemistry  of  rod:- 
fluid  systenu  and  interactions.  Specific 
topical  areas  receiving  emphasis  - 
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include:  High  resolution  geophysical 
imaging;  fundamental  properties  of 
rocks,  minerals,  and  fluids;  scientific 
drilling;  and  sedimentary  basis  systems. 
The  resulting  improved  imderstanding 
and  knowledge  base  are  needed  to 
assist  efforts  in  the  utilization  of  the 
Nation’s  energy  resources  in  an 
environmentally  acceptable  fashion. 

(d)  Engineering  Research 

This  program  objectives  are:  (1)  To 
extend  the  body  of  knowledge 
underlying  current  engineering  practice 
in  order  to  open  new  ways  for 
enhancing  energy  savings  and 
production,  prolonging  useful  equipment 
life,  and  reducing  costs  while 
maintaining  output  and  performance 
quality;  and  (2)  to  broaden  the  technical 
and  conceptual  base  for  solving  future 
engineering  problems  in  the  energy 
technologies.  Long-term  research  topics 
of  current  interest  include:  Foundations 
of  bioprocessing  of  fuels  and  energy 
related  wastes,  fracture  mechanics, 
experimental  and  theoretical  studies  of 
multiphase  flows,  intelligent  machines, 
and  diagnostics  and  control  for  plasma 
processing  of  materials. 

(e)  Materials  Sciences 

The  objective  of  this  program  is  to 
increase  the  understanding  of 
phenomena  and  properties  important  to 
materials  behavior  that  will  contribute 
to  meeting  the  needs  of  present  and 
future  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  solid  state  physics,  materials 
chemistry,  and  related  disciplines  where 
the  emphasis  is  on  the  science  of 
materials. 

(f)  Advanced  Energy  Projects 

The  objective  of  this  program  is  to 
support  exploratory  research  on  novel 
concepts  related  to  energy.  'The  concepts 
may  be  in  any  field  related  to  energy  but 
must  not  fall  into  an  area  of 
programmatic  responsibility  of  an 
existing  ER  technical  program.  The 
research  is  usually  aimed  at  establishing 
the  scientiflc  feasibility  of  a  concept 
and,  where  appropriate,  at  estimating  its 
economic  viability.  The  Heavy  Ion 
Fusion  Accelerator  (HIFAR)  program  is 
administered  by  the  Advanced  Energy 
Projects  stafl.  It  is  an  applied  resear^ 
program  to  develop  high-current,  heavy 
ion  accelerator  technology  for 
evaluation  as  a  driver  for  inertial 
conflnement  fusion. 

2.  Field  Operations  Management 

This  office  administers  special 
purpose  support  programs  that  cut 
across  DOE  program  areas.  In 
conjunction  with  this  activity,  it 


supports  related  conferences,  research, 
and  training  initiatives  that  further  these 
areas  of  interest. 

3.  Office  of  Fusion  Energy 

The  magnetic  fusion  energy  program 
is  an  applied  research  and  development 
program  whose  goal  is  to  develop  the 
scientiflc  and  technological  information 
required  to  design  and  construct 
magnetic  fusion  energy  systems.  This 
goal  is  pursued  by  three  divisions, 
whose  major  functions  are  listed  below. 

(a)  Applied  Plasma  Physics  (APPJ 

This  Division  seeks  to  develop  that 
body  of  physics  knowledge  which 
permits  advancement  of  the  fusion 
program  on  a  sound  basis.  APP  research 
programs  provide:  (1)  The  theoretical 
understanding  of  fusion  plasmas 
necessary  for  interpreting  results  from 
present  experiments,  and  the  planning 
and  design  of  future  confinement 
devices;  (2)  the  data  on  plasma 
properties,  atomic  physics  and  new 
diagnostic  techniques  for  operational 
support  of  conflnement  experiments; 
research  and  development  of  heavy  Ion 
Fusion  Accelerator  (HIFAR)  and  reactor 
studies  in  support  of  the  development  of 
Inertial  Fusion  Energy  (IFE). 

(b)  Confinement  Systems 

This  Division  has  as  its  primary 
objective  the  conduct  of  research  eflorts 
to  investigate  and  resolve  basic  physics 
issues  associated  with  medium-  to  large- 
scale  conflnement  devices.  These 
devices  are  used  to  experimentally 
explore  the  limits  of  specific 
conflnement  concepts  as  well  as  to 
study  associated  physical  phenomena. 
Specific  areas  of  interest  include:  the 
production  of  increased  plasma 
densities  and  temperatures;  the 
understanding  of  the  phsycial  laws 
governing  plasma  energy  transport  and 
confinement  scaling;  equilibrium  and 
stability  of  high  plasma  pressure,  the 
investigation  of  plasma  interaction  with 
radio-frequency  waves;  and  the  study 
and  control  of  particle  transport  in  the 
plasma. 

(c)  Development  and  Technology 

This  Division  supports  research  and 
development  of  the  technology 
necessary  for  fabrication  and  operation 
of  present  and  future  plasma  and  fusion 
devices.  The  program  also  pursues  R&D 
and  system  studies  pertaining  to  critical 
feasibility  issues  of  fusion  technology 
and  development. 

4.  Office  of  Health  and  Environmental 
Research 

The  goals  of  this  research  program  are 
as  follows:  (1)  To  provide,  through  basic 


and  applied  research,  the  scientiflc 
information  required  to  identify, 
understand  and  anticipate  the  long-term 
health  and  environmental  consequences 
of  energy  use  and  development;  and  (2) 
to  utilize  the  Department’s  unique 
resources  to  solve  major  scientiflc 
problems  in  medicine,  biology  and  the 
environment.  The  goals  of  the  program 
are  accomplished  through  the  effort  of 
its  divisions,  which  are: 

(a)  Health  Effects  and  Life  Sciences 
Research 

This  is  a  broad  program  of  basic 
applied  biological  research.  The 
objectives  are;  (1)  To  develop 
experimental  information  from 
biological  systems  for  estimadng  or 
predicting  risks  of  carcinogenesis, 
mutagenesis,  and  delayed  toxicological 
effects  associated  with  low  level  human 
exposures  to  energy-related  radiations 
and  chemicals;  (2)  to  deflne  mechanisms 
involved  in  the  induction  of  biological 
damage  following  exposure  to  low  levels 
of  energy-related  agents;  (3)  to  develop 
new  technologies  for  detecting  and 
quantifying  latent  health  effects 
associated  with  such  agents;  (4)  to 
support  fundamental  research  in 
structural  biology  user  facilities,  at  DOE 
laboratories;  and  (5)  to  create  and  apply 
new  technologies  and  resources  for 
characterizing  the  molecular  nature  of 
the  human  genome. 

Increasing  emphasis  will  be  placed 
on:  Understanding  of  mechanisms  by 
which  low  level  exposures  to  radiation 
and/or  energy-related  chemicals 
produce  long-term  health  impacts; 
development  of  new  technologies  for 
estimating  human  health  risks  from  low 
levels  exposures;  development  and 
application  of  technologies  and 
approaches  for  cost-effective 
characterization  of  the  human  genome. 

(b)  Medical  Applications  and 
Biophysical  Research 

The  objectives  of  this  program 
comprise  two  areas:  (1)  To  develop  new 
concepts  and  techniques  for  detecting 
and  measuring  hazai^ous  physical  and 
chemical  agents  related  to  energy 
production;  (2)  to  evaluate  chemical  and 
radiation  exposures  and  dosimetry  for 
health  protection  application;  (3)  to 
determine  the  physical  and  chemical 
mechanisms  of  radiation  action  in 
biological  systems;  and  (4)  to  develop 
new  instrumentation  and  technology  for 
biological  and  biomedical  research.  The 
second  area  is  comprised  of  the  nuclear 
medicine  component  that  is  aimed  at 
enhancing  the  beneficial  applications  of 
radiation,  radionuclides,  and  stable 
isotopes  in  the  diagnosis,  study,  and 
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treatment  of  human  diseases.  This 
includes  the  development  of  new 
techniques  for  stable  and  radioactive 
isotope  production,  labeled 
pharmaceuticals,  imaging  devices,  and 
radiation  beam  applications  for  the 
improved  diagnosis  and  therapy  of 
human  diseases  or  the  study  of  human 
physiological  processes.  Increased 
emphasis  for  the  future  will  be  on  the 
development  of  new  isotopes  and 
radiopharmaceuticals  for  studies  of 
human  nutrition,  cardiac  function, 
neurological  disorders,  and  disease 
control. 

(c)  Environmental  Sciences 

The  objectives  of  the  program  relate 
to  environmental  processes  affected  by 
energy  production  and  use.  For  example, 
the  program  develops  information  on  the 
physical,  chemical  and  biological 
processes  that  cycle  and  transport 
energy  related  material  and  nutrients 
through  the  atmosphere,  and  the  ocean 
margin.  Specific  emphasis  is  placed  on 
hydrological  transport,  mobility  and 
degradation  of  energy-related 
contaminants  by  microorganisms  in 
subsurface  systems. 

This  program  also  addresses  global 
environmental  change  form  increases  in 
atmospheric  carbon  dioxide  and  other 
greenhouse  gases.  The  scope  of  the 
global  change  program  encompasses  the 
carbon  cycle,  climate  modeling  and 
diagnostics,  ecosystem  responses,  the 
role  of  the  ocean  in  global  change, 
impacts  on  resources  and  experiments 
to  quantify  the  links  between 
greenhouse  gas  increases  and  climate 
change.  A  new  dimension  of  this 
program  addresses  the  role  of  molecular 
biology  in  understanding  the  ecosystem 
response  to  global  change. 

5.  Office  of  High  Energy  and  Nuclear 
Physics 

This  program  supports  90%  of  the  U.S. 
efforts  in  high  energy  and  nuclear 
physics.  The  objectives  of  these 
programs  are  indicated  below: 

(a)  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  an  understanding  of  the 
interactions  and  structures  of  atomic 
nuclei  and  nuclear  matter  at  the  most 
elementary  level  possible,  and  an 
understanding  of  the  fundamental  forces 
of  nature  as  manifested  in  nuclear 
matter. 

(b)  High  Energy  Physics 

The  primary  objectives  of  this 
program  are  to  understand  the  nature 
and  relationships  among  fundamental 
forces  of  nature  and  to  understand  the 


ultimate  structure  of  matter  in  terms  of 
the  properties  and  interrelations  of  its 
basic  constituents. 

ft  Scientific  Computing  Staff 

The  goal  of  this  program  is  to  advance 
the  understanding  of  the  fimdamental 
concepts  of  mathematics,  statistics,  and 
computer  science  underlying  the 
complex  mathematical  models  of  the 
key  physical  processes  involved  in  the 
research  and  development  programs  of 
DOE.  Broad  emphasis  is  given  in  three 
major  categories:  analytical  and 
numerical  methods,  information  analysis 
techniques,  and  advanced  concepts. 

7.  Superconducting  Super  Collider  (SSC) 

The  goals  of  the  Superconducting 
Super  Collider  are  to  build  a  proton- 
proton  collider  with  an  energy  of  20  TeV 
per  beam,  to  construct  and  operate 
experimental  systems  to  study  the 
interactions  of  these  beams,  to 
established  premier  international 
laboratory  for  high  energy  physics 
research,  and  to  create  a  major  resource 
for  science  education.  The  Office  of  the 
Superconducting  Super  Collider 
administers  research  grants  associated 
with  the  see  Laboratory’s  physics, 
accelerator,  and  associated  technology 
research  and  development  programs. 

ft  University  and  Science  Education 

The  Office  of  University  and  Science 
Education  supports  a  variety  of  science, 
mathematics  and  engineering  education 
precollege  through  postgraduate 
programs  aimed  at  strengthening  the 
Nation's  science  education  and  research 
infrastructure.  DOE's  education  mission 
has  been  expanded  to  include  increasing 
emphasis  on  the  precollege  and  general 
public  literacy  areas.  Much  of  the 
support  involves  the  use  of  the  unique 
resources  (scientists,  facilities  and 
equipment)  at  DOE’s  national 
laboratories  and  research  facilities,  and 
includes  research  and/or  other  “hands- 
on"  opportunities  for  precollege  and 
postsecondary  students,  teachers,  and 
faculty  members.  In  addition  to 
programs  centered  in  DOE  facilities,  a 
number  of  other  educational  activities 
are  supported,  including: 

(a)  Pre-Freshman  Enrichment  Program 
(PREP) 

PREP  supports  projects  at  colleges 
and  Universities  aimed  at  seeking  out 
individuals,  typically  under-represented 
in  science-based  careers,  during  junior 
high  school  and  early  high  school  years 
(sixth  through  tenth  grades)  and 
providing  these  individuals  with  pre¬ 
freshman  enrichments  activities  to 
identify,  motivate  and  prepare  them  for 
science-based  careers.  Projects  must 


include  concentrated,  integrated 
activities  that  enhance  the  student’s 
understanding  of  science  and 
mathematics,  must  have  a  summer 
component  at  least  four  weeks  in  length, 
and  may  also  include  a  pre-summer  or 
post-summer  component. 

(b)  Museum  Science  Education  Program 

This  program  funds  museum  projects 
that  support  the  development  of  the 
media  of  informal  energy-related 
science  education.  The  media  of 
Informal  science  education  include,  but 
are  not  limited  to:  Interactive  exhibits, 
demonstrations,  hands-on  activities, 
teacher-student  curriculum  and  film/ 
video/software  productions.  Examples 
of  energy-related  subjects  include,  but 
are  not  limited  to:  High  energy  and 
nuclear  physics,  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efficiency,  new 
materials  development,  fossil  energy 
resources,  renewable  technologies,  risk 
assessment,  energy/environment  and 
other  timely  topics.  The  purpose  of  the 
program  is  the  development  and  use  of 
creative  informal  science  education 
media  which  focus  on  energy-related 
science  and  technology.  A  minimum  of 
50%  cost-sharing  from  non-Federal  funds 
is  required  under  this  program. 

(c)  University  Research  Instrumentation 
Program 

The  University  Research 
Instrumentation  Program  has  been 
developed  as  part  of  an  interagency 
effort  under  the  coordination  of  the 
Office  of  Science  and  Technology  Policy 
to  help  alleviate  the  overall  shortage  of 
sophisticated  state-of-the-art 
instruments  required  for  advanced 
scientific  and  technical  research  at 
universities.  The  overall  program 
objective  is  to  assist  university  and 
college  scientists  in  strengthening  their 
capabilities  to  conduct  long-range 
experimental/ scientific  research  in 
specific  energy  areas  of  direct  interest  to 
DOE  through  the  acquisition  of  large 
scientific/technical  pieces  of  equipment. 
Only  those  colleges  and  universities  that 
currently  have  DOE  funded  research 
projects,  which  require  the  requested 
equipment,  totalling  at  least  $150,000  in 
the  specific  area  will  be  selected  (more 
complete  eligibility  guidelines  and 
principal  research  areas  of  particular 
DOE  interest  in  any  given  year  are 
available  from  the  program  office). 
Smaller  research  instruments  (less  than 
$100,000  each)  are  not  eligible  for 
consideration  in  this  program.  No 
specific  fraction  of  cost  sharing  is 
required  but  the  level  on  non-Federal 
funds  to  be  provided  will  be  considered 
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in  final  selection  of  awards  under  the 
program. 

(d)  Experimental  Program  to  Stimulate 
Competitive  Research 

The  purpose  of  the  DOE  Experimental 
Program  to  Stimulate  Competitive 
Research  is  to  enhance  the  capabilities 
of  the  eligible  designated  states  to 
develop  science  and  engineering 
manpower  in  energy-related  areas  and 
to  conduct  nationally  competitive 
energy-related  research.  Planning 
committees  within  eligible  states  may 
apply  for  planning,  implementation  and/ 
or  training  e^orts  (list  of  eligible  states 
and  activities  to  be  supported  in  any 
given  year  as  well  as  cost-sharing 
requirements  are  available  from  the 
program  office].  Separate  applications 
for  planning/implementation  and 
graduate  traineeships  are  required. 
Planning/ implementation  applications 
must  contain  information  that  details 
development  of  a  state-wide 
improvement  plan  for  energy-related 
research  and  human  resources,  while 
training  grant  applications  must  detail 
the  need  for  energy-related  specific  and 
technical  educational  disciplines. 

(e)  Nuclear  Engineering  Research 

The  objective  of  this  program  is  to 
support  research  efforts  aimed  at 
strengthening  University-based  nuclear 
engineering  programs.  Specifrc  areas  of 
basic  and  applied  research  of  interest 
include,  but  are  not  limited  to:  (1) 
Material  behavior  in  a  radiation 
environment  typical  of  advanced 
nuclear  power  plants;  (2)  real-time 
instrumentation  that  identifies  and 
applies  innovative  measurements 
technologies  in  nuclear-related  frelds;  (3) 
advanced  nuclear  reactor  concepts;  (4) 
applied  nuclear  sciences  that  address 
improvements  in  the  applications  of 
radiation  and  the  understanding  of  the 
interaction  of  radiation  with  matter,  (5) 
engineering  science  research  applicable 
to  advanced  nuclear  reactor  concepts, 
industry  safety  and  reliability  concerns; 
(6)  neutronics  that  address 
improvements  in  reactor  computational 
methodologies  and  knowledge  of  the 
basic  fission  processes;  and  (7)  nuclear 
thermal  hydraulics  that  address 
improvements  of  models  and  analysis  of 
thermal  hydraulic  behavior  in  an 
advanced  nuclear  reactor  system. 

(f)  Used  Energy-Related  Laboratory 
Equipment  (ERLE)  Program 

In  accordance  with  DOE'S 
responsibility  to  encourage  research  and 
development  in  the  energy  area,  grants 
of  used  energy-related  laboratory 
equipment  for  use  in  energy-oriented 
educational  programs  in  the  life. 


physical  and  environmental  sciences, 
and  engineering  are  available  to 
universities,  colleges  and  other  non¬ 
profit  educational  institutions  of  higher 
learning  in  the  United  States.  An 
institution  is  not  required  to  have  a 
current  DOE  grant  or  contract  in  order 
to  participate  in  this  program.  The 
program  office  should  be  contacted  for 
specific  information  on  how  to  access 
the  list  of  equipment  eligible  for  grant. 
The  cost  of  care  and  handling  incident 
to  the  grant  must  be  borne  by  the 
institution. 

9.  The  Office  of  Program  Analysis 

The  Office  of  Program  Analysis 
conducts  assessments  to  identify 
research  opportimities  in  specific  areas 
of  interest  to  DOE  programs. 

[FR  Doc.  92-14626  Filed  6-22-92;  9:46  am] 
BHJJNa  COOC  MSO-«V« 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  36 
[Docket  No.  26910;  Notice  No.  92-7] 

RIN  2120-AE50 

Alternative  Noise  Certification 
Procedure  for  Normal,  Transport,  and 
Restricted  Category  of  Helicopters  not 
Exceeding  6,000  Pounds  Maximum 
Takeoff  Weight 

agency:  Federal  Aviation 
Administration,  (DOT]. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM]. _ 

summary:  This  document  proposes  to 
add  a  new  appendix  to  the  noise 
standard  regulations.  The  proposed 
appendix  provides  for  an  alternative 
noise  certification  procediure  for  normal, 
transport,  and  restricted  category 
helicopters  not  exceeding  6,000  pounds 
maximiun  takeoff  weight.  The  proposal 
complements  existing  helicopter  noise 
requirements  and  is  not  an  additional 
regulatory  requirement  Applicants  for 
certification  may  demonstrate 
compliance  with  the  noise  standards  of 
either  appendix  H  or  the  less  costly  but 
more  stringent  appendix  ]. 

DATES:  Comments  must  be  submitted  on 
or  before  July  6, 1992. 

ADDRESSES:  Send  comments  on  this 
proposal  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn;  Rules  Docket  (AGC-10], 
Docket  No.  800  Independence  Avenue, 
SW,  room  915G,  Washington,  DC  20591 
or  deliver  comments  in  triplicate  to: 

FAA  Rules  Docket,  room  nSG,  800 


Independence  Avenue,  SW, 

Washington,  DC  20591.  Comments  may 
be  inspected  in  room  915G  between  8:30 
a.m.  and  5  pm.,  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  E.  Jones.  Research  and 
Engineering  Branch  (AEE-110), 
Technology  Division,  Office  of 
Environment  and  Energy,  FAA,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-3554,  facsimile  (202)  267-5594. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impacts  of  this  proposal. 
Comments  should  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  triplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  any  substantive 
public  contact  with  Federal  Aviation 
Administration  (FAA)  personnel  on  this 
rulemaking  will  be  filed  in  the  docket, 
and  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  The  docket  is 
available  for  public  inspection  both 
before  and  after  the  closing  date  for 
conunents.  The  FAA  will  acknowledge 
the  receipt  of  a  comment  if  the 
commenter  includes  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Docket  No.  26910.”  When 
the  comment  is  received  by  the  FAA,  the 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-230, 800 
Independence  Avenue,  SW, 

Washington,  DC  20591,  or  by  catling 
(202)  267-3474.  Requests  should  be 
identified  by  the  docket  number  of  this 
proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  of  proposed  rulemaking  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 
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Background 

Helicopter  Noise  Standards 
Development:  FAA 

On  July  9, 1979,  the  FAA  first 
address^  helicopter  noise  certification 
requirements  with  a  notice  of  proposed 
rulemaking  (NPRM),  Notice  No.  79-13 
(44  FR  42410).  After  further 
consideration  of  the  economic  impact  of 
the  proposed  rule,  this  NPRM  was 
withdrawn  (46  FR  61486,  December  17, 
1981).  Because  of  advances  in  helicopter 
noise  abatement  technology,  the  FAA 
again  initiated  rulemaking  action  with 
NPRM  No.  88-3  (51  FR  7878,  March  6, 
1986),  which  resulted  in  the  present 
helicopter  noise  certification  standards, 
part  36,  appendix  H  (53  FR  3534, 
February  5, 1988).  Appendix  H  was 
effective  upon  publication. 

Data  submitted  recently  to  the 
International  Civil  Aviation 
Organization  (ICAO)  by  various 
helicopter  manufacturers  indicates  that 
the  cost  of  an  appendix  H  noise  test  for 
a  light  helicopter  can  range  from 
$121,000  to  $239,000.  These  figures  do 
not  include  the  substantial  non-recurring 
costs  for  equipment  and  training.  In 
addition,  because  the  current  rule 
requires  that  an  applicant  for  a 
Supplemental  Type  Certificate  (STC) 
either  demonstrate  that  the  modified 
helicopter  is  no  noisier  than  the  original 
helicopter,  or  perform  a  noise  test,  the 
costs  associated  with  helicopter  STC’s 
have  had  an  adverse  effect  on  the 
development  of  helicopter 
modifications. 

In  the  1980’s,  the  United  States  (with 
appendix  H)  and  other  interested 
countries  adopted  a  complex  and 
comprehensive  helicopter  noise  test 
procedure  that  was  previously 
developed  with  the  support  of  ICAO. 
During  the  development  of  the  ICAO- 
recommended  procedure  for  the  original 
helicopter  noise  certification 
requirements,  the  relative  cost  and 
complexity  of  the  proposed  testing 
procedures  were  debated  as  a  potential 
problem  for  manufacturers  of  small, 
low-cost  helicopters.  Because  the 
majority  of  civil  helicopters  produced  in 
the  United  States  are  exported,  the 
unilateral  adoption  by  the  United  States 
of  an  additional  simplified  noise 
certification  procedure  for  light 
helicopters  would  have  little  practical 
benefits  for  the  U.S.-manufacturers 
without  the  adoption  of  a  similar 
procedure  by  foreign  countries  that 
would  make  U.S.  manufactured 
helicopters  acceptable  to  importing 
nations.  Therefore,  the  United  States 
and  other  interested  countries 
addressed  this  issue  by  participating  in 
the  research  and  development  of  a 


simplified  noise  certification  procedure 
with  the  support  of  ICAO.  In  this 
document,  the  FAA  is  proposing  a 
similar  version  to  provide  immediate 
regulatory  relief  to  U.S.  light  helicopter 
manufacturers  and  modifiers  in 
anticipation  of  the  formal  adoption  of 
the  standards  proposed  by  ICAO. 

Helicopter  Standards  Development 
ICAO 

The  current  ICAO  helicopter  noise 
standards  (chapter  8,  annex  16)  parallel 
those  of  the  United  States.  When  ICAO 
adopted  its  helicopter  noise  standards  in 
1985,  it  recognized  that  a  simple  flight 
test  procedure  was  needed  for  lighter 
helicopters.  Accordingly,  the  ICAO 
committee  responsible  for  formulating 
noise  certification  standards,  the 
Committee  on  Aviation  Environmental 
Protection  (CAEP),  formed  a  working 
group  and  charged  it  with  the 
development  of  a  new  standard 
applicable  to  light  helicopters.  The 
product  of  the  working  group’s  efforts, 
an  alternative  noise  certification 
procedure  for  piston-powered 
helicopters,  was  amended  at  the  request 
of  the  United  States  during  the  most 
recent  CAEP  meeting  (December  1991) 
to  include  turbine-powered  helicopters 
and  to  establish  the  maximum  weight  at 
6,000  pounds.  Compared  to  the  current 
ICAO  standard  (chapter  8).  the  new 
ICAO  chapter  11  standard  will:  (1) 
Change  the  noise  metric  from  Effective 
Perceived  Noise  Level  (ESPNL)  to  Sound 
Exposure  Level  (SEL);  (2)  reduce  the 
required  microphone  locations  from 
three  to  one;  (3)  require  only  a  level 
flyover  test  instead  of  level  flyover, 
approach,  and  takeoff  tests;  and  (4)  ^ 

reduce  the  complexity  of  the  data 
corrections  procedures.  However,  these 
changes  make  it  impossible  to  set  a  limit 
that  is  equally  stringent  for  all 
helicopters.  For  this  reason,  it  was 
undesirable  to  attempt  to  develop  a 
replacement  standard  for  the  existing 
ICAO  chapter  8  standard.  Thus,  the 
CAEP  decided  to  develop  an  alternative 
standard  (ICAO  chapter  11)  that  is 
simpler  to  perform,  but  that  has  an  SEL 
limit  that  is  more  stringent  (by  two 
decibels)  than  the  current  ICAO  chapter 
8  EPNL  limit.  After  an  extensive 
analysis  of  existing  data,  the  CAEP  set 
the  chapter  11  SEL  limit  such  that  it  is 
unlikely  that  an  applicant  would  pass 
the  newly  recommended  ICAO  chapter 
11  standard  and  yet  fail  a  full  ICAO 
chapter  8  test  if  the  chapter  8  were  also 
performed. 

The  new  ICAO  chapter  11  standard 
was  approved  by  the  CAEP  during  the 
December  1991  meeting  in  Montreal, 
Canada.  The  CAEP  approval  was  the 
major  hurdle  facing  the  new  ICAO 


standard.  Before  formal  adoption,  the 
CAEP  recommendations  must  be 
submitted  to  the  ICAO  Council,  which  in 
turn  will  send  them  to  ICAO  member 
States  for  comment.  If  member  States 
unanimously  concur,  the  Council  will 
issue  the  recommended  standard.  If 
member  States  do  not  concur,  the 
Council  will  refer  the  issue  to  the  ICAO 
Air  Navigation  Conunission  (ANC) 
along  with  member  States's  comments. 
The  ANC  will  review  the  CAEP 
recommendations  and  member  States’ 
comments,  and  make  recommendations 
to  the  Council,  which  in  turn  will  send 
the  revisions  back  to  the  member  States 
for  approval.  The  ICAO  staff  estimates 
that  the  new  ICAO  chapter  11  would  be 
formally  adopted  in  November  1993. 

Synopsis  of  the  Proposal 

Part  36  of  the  Federal  Aviation 
Regulations  (14  CFR)  contains  noise 
standards  for  aircrafi  type  and 
airworthiness  certification.  Subpart  H 
and  the  related  appendix  H  of  part  36 
prescribe  noise  levels  and  test 
procedures  for  civil  helicopters 
certificated  in  the  normal,  transport,  or 
restricted  category,  including  rules 
governing  the  issuance  of  original, 
amended,  or  supplemental  type 
certificates  for  helicopters  for  which 
application  is  made  on  or  after  March  6, 
1986. 

This  proposal  would  add  and  reserv'e 
a  new  appendix  I,  and  add  a  new 
appendix  )  to  part  36.  It  would  also 
amend  subpart  H  of  part  36  to 
incorporate  the  requirements  of  the  new 
appendix  J.  The  proposed  amendments 
to  subpart  H  and  the  new  requirements 
of  appendix  J  would  not  represent 
additional  regulatory  requirements,  but 
rather  would  provide  an  alternative 
helicopter  noise  verification  procedure 
for  light  helicopters  (the  term  "light 
helicopters’’  as  used  in  this  preample 
refers  to  helicopters  in  the  normal, 
transport,  or  restricted  category  not 
exceeding  6,000  pounds  maximum 
certificated  takeoff  weight)  that 
complements  the  existing  helicopter 
noise  test  requirements  of  appendix  H. 
Compared  to  the  existing  appendix  H 
requirements,  the  procedures  under  the 
proposed  appendix  J  are  simpler  and 
less  costly,  but  more  stringent  relative  to 
the  existing  noise  limits  under  appendix 
H.  An  applicant  would  have  the  option 
of  certificating  a  light  helicopter  under 
appendix  H  or  the  new,  less  costly  but 
more  stringent  appendix  J.  The  noise 
limits  prescribed  under  the  proposed 
appendix )  are,  on  the  average,  two 
decibels  more  stringent  than  the  noise 
limits  prescribed  under  appendix  H.  If 
an  applicant  fails  the  more  stringent 
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limits  presoibed  under  appendix  J.  the 
applicant  would  be  able  to  apply  for 
certification  under  the  existing 
requirements  prescribed  under  appendix 
H. 

The  need  for  this  optional  certification 
standard  is  based  on  the  unanticipated 
and  disproportionate  costs  to  small 
helicopter  manufacturers  that  are 
associated  with  the  testing  requirements 
of  appendix  H. 

The  following  is  a  section-by-section 
discussion  of  the  proposed  rule. 

Section  21.115  Applicable 
Requirements 

This  section  sets  forth  the 
airworthiness,  noise,  and  fuel  venting 
and  exhaust  emissions  requirements 
that  must  be  met  by  each  applicant  for  a 
supplemental  type  certiHcate.  Section 
21.115(a)  would  be  amended  to  reinstate 
a  reference  to  the  noise  requirements  of 
14  CFR  part  36.  This  reference  was 
inadvertently  removed  in  recent 
rulemaking. 

Appendix  /  to  Part  36 

«  Part  36  would  be  amended  by  adding 
the  proposed  appendix ).  Appendix  ] 
provides  an  alternative  noise 
certification  procedure  for  certain  civil 
helicopters  certificated  in  the  normal, 
transport,  or  restricted  category. 

The  proposed  appendix  J  follows  the 
general  outline  and  all  applicable 
definitions,  technical  specifications, 
reference  conditions,  reference  flight 
procedures,  and  the  specific  language  of 
the  existing  appendix  H  on  a  section-by¬ 
section  basis.  If  adopted,  appendix ) 
would  be  expected  to  provide  a  high 
degree  of  commonality  between  U.S. 
standards  and  those  expected  to  be 
adopted  by  ICAO  and  other  ICAO 
member  countries.  However,  subsequent 
to  development  of  the  specifications  for 
the  ICAO  chapter  11  standard,  three 
technical  issues  of  significance  have 
been  identified  by  the  FAA  which  has 
led  to  differences  between  proposed 
appendix  )  and  the  presently  proposed 
ICAO  chapter  11.  Chapter  11  does  not 
provide  for  a  correction  of  off-reference 
atmospheric  attenuation,  and  does  not 
provide  for  a  correction  of  off-reference 
conditions  (in  particular,  ambient 
temperature)  regarding  source  noise. 
Also  of  concern  is  the  chapter  11 
provision  allowing  the  use  of  a  strip 
chart  recorder  and  an  “estimation” 
equation  to  determine  SEL  from  the 
duration  and  the  maximum  A-weighted 
level  of  the  noise  trace.  After  review  of 
these  three  issues,  the  FAA  found  the 
potential  errors  associated  with  these 
three  issues  to  be  excessive  and 
contrary  to  the  agency’s  expectations 


regarding  the  accuracy  and  integrity  of 
the  aircraft  noise  certiffcation  process. 

The  differences  embodied  in 
Appendix  J  offer  significant 
enhancements  to  ICAO  chapter  11 
without  altering  the  intent  or  character 
of  chapter  11.  The  changes  made  to 
alleviate  these  problems  are  consistent 
with  the  basic  philosophy  underlying  the 
original  requirement  for  a  simplified 
noise  certihcation  procedure  for  light 
helicopters,  fits  within  the  present 
framework  of  chapter  11,  and 
substantially  improves  the  accuracy  of 
the  procedures. 

The  FAA’s  reads  ICAO  chapter  11, 
section  5.2.1  (“adjustments  may  be 
limited  to  the  effects  of  differences  in 
spherical  spreading  *  *  *”  and  “No 
adjustment  for  *  *  *  atmospheric 
attenuation  *  *  *  need  be  applied")  as 
making  adjustments  for  off-reference 
atmospheric  attenuation  and  off- 
reference  condition  regarding  source 
noise  optional.  If  approved  by  the 
certificating  authority,  these 
adjustments  may  be  performed  by  the 
applicant.  The  FAA’s  solution  in 
appendix  ]  is  to  make  these  corrections 
mandatory.  Appendix )  will  provide 
simple  procedures  for  performing  such 
corrections. 

The  FAA’s  solution  to  the  source 
noise  problem  caused  by  off-reference 
temperature  is  to  require  an  adjustment 
to  the  reference  airspeed  such  that  the 
helicopter  is  flown  at  the  reference 
advancing  blade  tip  mach  number.  Such 
a  calculated  adjustment  to  the  reference 
airspeed  will  be  made  just  prior  to  the 
actual  flight  test  and  will  account  for  the 
ambient  temperature  at  the  time  of  the 
test.  This  is  the  procedure  proposed  by 
the  International  Coordinating  Council 
of  the  Aerospace  Industries 
Associations  in  their  working  paper 
WP/48  presented  at  the  recent  CAEP 
meeting  in  Montreal  (December  1991).  A 
copy  of  working  paper  WP/48  is 
included  in  the  docket. 

The  FAA’s  solution  to  the  problem  of 
off-reference  atmospheric  attenuation  is 
to  provide  the  applicant  with  a 
representative  one-third  octave 
spectrum  which  can  be  used  to  calculate 
the  appropriate  correction.  The  FAA’s 
analysis  of  spiectra  from  a  wide  variety 
of  li^t  helicopter  configurations 
demonstrates  that  a  single  averaged 
spectrum  is  representative  of  the 
spectral  shape  of  light  helicopters  in 
general,  especially  in  the  spectral  bands 
that  are  critical  is  assessing  the  effects 
of  atmospheric  attenuation.  Such  a 
representative  spectrum  is  provided  in 
appendix  J,  or  when  available,  an  actual 
spectrum  from  prior  FAA  research 
efforts  may  be  provided  by  the  FAA  to 
the  applicant.  The  FAA  reserves 


approval  authority  over  the  absorption 
correction  procedure  as  well  as  the 
spectrum  used  in  the  correction 
procedure  whether  the  spectrum  used  in 
the  procedure  is  the  composite  specified 
in  appendix ),  a  spectrum  provided  by 
the  FAA  from  historical  data,  a 
historical  spectrum  provided  by  the 
applicant,  or  actual  spectra  measured  by 
the  applicant  during  the  appendix  ) 
noise  test.  The  composite  spectrum 
directly  provided  in  appendix  )  is 
derived  entirely  from  light  turbine- 
powered  helicopters.  If  data  currently 
under  analysis  by  the  FAA,  in 
conjunction  with  information  provided 
during  the  comment  period, 
demonstrates  that  a  typical  acoustic 
spectrum  from  piston-powered 
helicopters  is  significantly  different  (for 
purposes  of  correction  for  off-reference 
absorption),  the  FAA  would  include  in 
the  final  rule  to  include  a  second 
composite  spectrum  for  piston 
helicopters  in  the  specifications 
provided  in  appendix ). 

Appendix  )  does  not  permit  the  use  of 
a  strip  chart  recorder  and  an 
“estimation”  equation  as  an  optional 
method  of  calculating  SEL  from 
maximum  level  and  duration  readings 
taken  from  the  strip  chart  trace.  This 
method  can  only  be  requested  by  an 
applicant  as  an  “equivalent  procedure” 
subject  to  approval  of  the  FAA.  Since 
the  FAA’s  data  indicate  the  error  from 
this  measurement  method  works  against 
the  applicant,  the  FAA  will  advise  all 
applicants  wishing  to  use  such  a 
procedure  of  the  possible  errors 
involved,  and  will  suggest  that  the 
applicant  choose  one  of  the  other 
readily  available  SEL-measurement 
methods  specifled  under  appendix  ). 

The  three  previously  described  issues 
are  discussed  in  detail  by  letter  from  the 
FAA’s  Office  of  Environment  and 
Energy  to  selected  CAEP  officials.  A 
copy  of  the  letter  in  question  is  included 
in  the  docket  for  this  rulemaking  action. 

Appendix  J  does  not  retain  the 
appendix  H  provisions  that  allow  less 
stringent  limits,  i.e..  Stage  2-i-2  EPNdB. 
for  acoustical  changes  for  Stage  1 
helicopters  under  §  36.11  and  section 
H36.305(a)(l),  and  that  allows  similar 
less  stringent  limits  for  the  first  civil 
version  of  a  military  helicopter  under 
§  36.805(c)  and  section  H36.305(a)(l)(ii). 
This  was  done  in  the  interest  of 
harmonization  of  the  United  States  and 
ICAO  helicopter  noise  certiffcation 
regulations.  The  practical  effect  of 
eliminating  these  provisions  is  that 
certain  older  helicopters  will  not  have 
the  benefit  of  the  more  liberal  noise 
limits  allowed  under  appendix  H. 
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For  the  the  purpose  of  demonstrating 
"no  acoustic  change”  under  §  21.93(b), 
the  demonstration  must  be  consistent 
with  the  noise  certiHcation  basis  of  the 
parent  helicopter.  Thus,  if  the  parent 
helicopter  is  certiHed  under  part  36. 
appendix  H,  the  "no  acoustic  change” 
analysis  must  consider  ail  three  flight 
configurations  (flyover,  approach, 
takeoff).  If  the  parent  is  certificated 
under  part  36,  appendix  },  the  “no 
acoustic  change”  analysis  may  be 
limited  to  consideration  of  flyover  noise 
levels.  For  purposes  of  demonstrating 
"no  acoustic  change”  under  S  21.93(b), 
the  noise  certification  basis  of  Stage  1 
parent  helicopter  is  under  appendix  H. 
Subject  to  the  approval  of  the  FAA,  the 
noise  certification  basis  of  a  helicopter 
may  be  changed  from  appendix  H  to 
appendix  [  through  an  FAA-approved 
reanalysis'of  the  original  appendix  H 
noise  test  data  or  by  retesting  under  the 
requirements  of  appendix  }.  Helicopters 
that  are  noise  certificated  under 
appendix )  can  be  converted  to 
appendix  H  noise  certiflcation  only  by 
performing  the  noise  tests  prescribed 
under  appendix  H. 

Sections  36.1,  36.6,  36.801,  36.805,  and 
36.1581  would  also  be  amended  to 
reference  the  alternative  noise 
certiflcation  procedure  contained  in  the 
proposed  appendix ). 

Regulatory  Impact  Evaluation 

This  section  summarizes  the  draft 
regulatory  evaluation  prepared  by  the 
FAA  on  the  proposed  amendments  to  14 
CFR  part  36 — Noise  Standards:  Aircraft 
Type  and  Airworthiness  Certiflcation. 
This  summary  and  the  full  regulatory 
evaluation  quantify,  so  the  extent 
practicable,  estimated  costs  to 
manufacturers,  modiflers,  and  Federal, 
State,  and  local  governments,  as  well  as 
anticipated  beneflts. 

Executive  Order  12291,  February  17, 
1981,  directs  federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  potential 
-  beneflts  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 
Executive  Order  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  “major”  rules  except 
those  responding  to  emergency 
situtations  or  other  narrowly  defined 
exigencies.  A  “major”  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  have 
a  significant  adverse  effect  on 
competition,  or  that  is  highly 
controversial. 

The  FAA  has  determined  that  this 
proposed  rule  is  not  "major”  as  defined 
in  the  Executive  Order,  therefore,  a  full 
regulatory  analysis  that  includes  the 


identification  and  evaulation  of  cost- 
reducing  alternatives  to  this  proposed 
rule  has  not  been  prepared.  Instead,  the 
agency  has  prepared  a  more  concise 
document  termed  a  regulatory 
evaluation  that  analyzes  only  this 
proposed  rule  without  identifying 
alternatives.  In  addition  to  a  summary  of 
the  draft  regulatory  evaluation,  this 
section  also  contains  a  Regulatory 
Flexibility  Determination  required  by 
the  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  and  an  International 
Trade  Impact  Assessment.  If  more 
detailed  information  is  desired,  the 
reader  may  examine  the  draft  regulatory 
evaluation  contained  in  the  docket. 

Under  this  proposed  rule,  an  applicant 
seeking  certiflcation  of  a  light  helicopter 
would  be  permitted  to  choose  between 
two  noise  certification  procedures: 
Appendix  H  or  proposed  appendix  ). 

The  new  proposed  noise  certiflcation 
procedure,  appendix  ),  would:  (1)  n 
Reduce  the  required  microphone 
locations  from  three  to  one;  (2)  require 
only  a  level  flyover  test  rather  than  level 
flyover,  approach,  and  takeoff  tests  as  in 
appendix  H;  and  (3)  reduce  the 
complexity  of  the  data  correction 
procedures.  Compared  to  appendix  H, 
each  of  these  three  factors  would  lower 
compliance  costs. 

Benefit  Analysis 

The  FAA  has  determined  that  this 
proposed  rule  would  accommodate  the 
advancement  of  the  helicopter 
manufacturing  industry  by  reducing 
compliance  costs  and  improving 
relationships  among  manufacturers, 
modiflers,  and  operators  of  helicopters, 
while  providing  for  a  reduced  level  of 
noise.  The  following  is  a  discussion  of 
the  beneflts  that  would  accrue  as  a 
result  of  this  proposed  rule. 

The  proposed  appendix  )  noise 
certification  procedure  would  create  a 
commonality  with  international 
standards.  The  International  Civil 
Aviation  Organization  (ICAO), 
Committee  on  Aviation  Environmental 
Protection,  met  in  December  of  1991  in 
Montreal,  Canada,  and  recommended 
noise  certification  standards  for  light 
helicopters  that  are  very  similar  to  the 
U.S.  certification  procedures  contained 
in  this  proposed  rule. 

In  July  1991,  the  FAA  conducted  a 
series  of  acoustic  flight  tests  of  12 
helicopter  configurations  in  order  to 
supplement  an  existing  light  helicopter 
noise  data  base  of  seven  helicopter 
models.  An  analysis  of  the  19  helicopter 
tests  resulted  in  the  establishment  of  a 
SEL-based  limit  under  Appendix )  that 
is,  on  average,  2.0  dB  more  stringent 
than  the  limit  each  of  the  19  helicopters 


would  have  to  meet  under  appendix  H. 

The  more  stringent  noise  certiflcation 
requirements  may  foster  better 
relationships  between  the  airports, 
heliports,  local  communities,  and 
helicopter  operators  by  providing  for 
quieter  helicopters.  In  some  instances, 
local  communities  have  opposed  the 
establishment  of  nearby  heliports.  For 
example,  a  zoning  request  for  a  heliport 
to  be  located  just  outside  of 
Washington,  DC,  was  denied  in  the  mid- 
to-late  1980’s.  Excessive  noise  was  cited 
as  one  reason  for  not  granting  this 
request. 

In  recent  years,  the  number  of 
heliports,  helistops,  and  helipads  at 
airports  has  increased.  In  1987,  there 
were  3,325  heliports  in  the  United  States; 
by  the  end  of  1990,  that  number  had 
increased  to  4,462.  As  the  number  of 
heliports  has  grown,  so  has  the  U.S. 
helicopter  fleet.  The  FAA  estimates  that 
the  new  alternative  procedure  would 
encourage  manufacturers  to  comply 
with  the  substantially  less  costly  but 
more  stringent  apendix  ]  requirements, 
and  therefore  may  result  in  the 
manufacture  of  quieter  light  helicopters. 

In  addition  to  the  beneflts  described 
above,  the  proposed  provisions  would 
result  in  a  cost  savings  of  about  $24 
million  over  the  next  15  years.  These 
cost  savings  result  from  the  difference  in 
complying  with  proposed  appendix  ) 
instead  of  appendix  H.  Compliance 
costs  for  these  two  appendices  are 
discussed  in  more  detail  in  the  cost 
section. 

Costs 

This  analysis  examines  the  proposed 
provisions  of  part  36,  appendix ),  as  if 
they  were  a  single  amendment  affecting 
helicopter  manufacturers  and  modiflers. 
Normally,  each  amendment  would  be 
considered  separately  and  a  distinct 
economic  impact  analysis  would 
accompany  ngle  change:  A  new 
light  helicopter  noise  certiflcation 
procedure  that  is  an  alternative  to 
appendix  H  for  manufacturers  and 
modiflers. 

The  FAA  estimates  that  the 
manufacturers  of  light  helicopters  would 
have  lower  one-time  noise  certiflcation 
procedure  costs.  These  savings  include 
those  primarily  associated  with  the 
noise  abatement  technology.  The 
present  value  cost  savings  to  helicopter 
manufacturers  would  be  about  $5.43 
million  over  the  next  15  yqars. 

A  helicopter  modifler  may  concentrate 
on  a  particular  type  of  aircraft,  and  that 
entity  may  be  in  the  business  of 
continually  developing,  selling,  and 
installing  modification  kits  for  a 
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particular  type  of  aircraft.  The  present 
value  cost  savings  to  helicopter 
modifiers  would  be  $17.01  million  over 
the  next  15  years.  The  FAA  has 
examined  the  impact  that  this  proposed 
rule  would  have  on  helicopter  operators, 
and  concludes  that  there  would  be  no 
impact  on  helicopter  operators.  In 
addition,  the  FAA  estimates  that  the 
agency  would  have  lower  costs  because 
less  labor  would  be  required  to  process 
and  witness  the  new  test.  On  a  per- 
certiHcate  basis,  the  annual  cost  savings 
to  the  FAA  would  be  about  $12,300.  The 
present  value  cost  savings  to  the  FAA  is 
estimated  to  be  $1.78  million  over  the 
next  15  years. 

International  Trade  Impact  Analysis 

The  proposed  rule  would  have  little  or 
no  impact  on  trade  for  either  U.S.  firms 
doing  business  in  foreign  countries,  or 
foreign  Hrms  doing  business  in  the 
United  States.  In  the  U.S.  market, 
foreign  manufacturers  would  have  the 
option  of  producing  helicopters  that 
satisfy  the  new  standards  and, 
therefore,  would  not  be  at  a  competitive 
disadvantage  with  U.S.  manufacturers. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  review  rules  that 
have  “a  significant  economic  impact  on 
substantial  number  of  small  entities". 
The  FAA’s  criteria  for  "a  substantial 
number”  is  a  number  that  is  not  less 
than  11  and  that  is  more  than  one-third 
of  the  small  entities  subfect  to  this 
proposed  rule. 

According  to  FAA  Order  2100.14A, 
"Regulatory  Flexibility  Criteria  and 
Guidance,”  the  definition  of  a  small 
entity  (aircraft  and  aircraft  parts 
manufacturer)  is  one  with  75  or  fewer 
employees.  There  are  no  small  U.S. 
helicopter  manufacturers  that  are 
manufacturing  helicopters  for  the  U.S. 
market. 

Although  FAA  Order  2100.14A  does 
not  specifically  identify  the  aircraft 
modifiers  aHected  by  this  rulemaking  as 
an  entity  type  in  its  lists  of  threshold 
criteria,  an  “aircraft  repair  facilities” 
entity  is  listed  in  the  order.  This  entity 
would  include  repair  stations 
certificated  and  rated  under  14  CFR  part 
145  and  shops  employing  persons  who 
are  holders  of  a  mechanic  or  repairman 
certiHcate  issued  under  14  CFR  part  65 
that  deal  with  helicopters.  Mechanics 
employed  by  such  entities  may  perform 
maintenance,  preventative  maintenance, 
and  alteration  work  as  prescribed  by 
§  43.3  of  14  CFR  part  43.  The 
corresponding  size  threshold  given  in 
the  order  is  200  employees. 

An  aircraft  modifier  conducts 
engineering  and  supplemental  type 


certificate  application  activities,  and 
typically  performs  the  alteration  work. 

A  modifier  also  may  separately  offer 
repair  or  maintenance  services.  The 
nature  of  the  work  performed  by  a 
modifier  is  generally  analogous  to  that 
of  an  aircraft  repair  facility,  and  the 
corresponding  threshold  levels  given  in 
the  order  are  assumed  to  apply  here.  For 
the  purpose  of  this  regulatory  flexibility 
determination,  an  aircraft  modifier  is 
considered  a  small  entity  if  it  has  200  or 
fewer  employees. 

The  Order  does  not  define  a  threshold 
value  for  significant  annualized  cost  for 
the  aircraft  repair  facilities  entity.  The 
FAA  estimates  that  the  annualized  1991 
cost  threshold  is  $5,400. 

Based  upon  information  presented  in 
the  cost  analysis,  the  one-time  cost 
savings  to  a  small  modifier  would  be 
about  $155,290  per  supplemental  type 
certificate.  Annualized  at  10  percent 
over  10  years,  the  cost  savings  would  be 
$27,270.  This  is  above  the  annualized 
cost  threshold. 

The  total  population  of  modifiers  is 
about  200,  and  in  recent  years,  about  75 
of  them  have  applied  for  supplemental 
type  certificates  which  require  a  noise 
test  under  14  CFR  part  36.  Typically, 
between  10  to  12  modifiers  would 
initiate  a  change  annually.  Using  the 
lower  population  estimate,  about  16 
percent  (12/75=0,16)  of  the  total 
population  of  rotocraft  modifiers  would 
be  a^ected  annually. 

The  FAA  concludes  that  a  substantial 
number  of  small  entities  (more  than  one 
third)  would  not  be  affected 
signihcantly  by  this  proposed  rule. 
Therefore,  the  proposed  rule  would  not 
impose  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  thus,  a  regulatory  flexibility 
analysis  is  not  required. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposed  rule  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environmental  Analysis 

Pursuant  to  the  Department  of 
Transportation  “Policies  and  Procedures 
for  Considering  Environmental  Impacts” 
(FAA  Order  1050.1D),  a  draft 
environmental  analysis  will  be  prepared 
and  placed  in  the  docket. 


Conclusion 

For  the  reasons  stated  above,  I  certify 
that  the  proposed  rule:  (1)  is  not  a  major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
would  have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas,  or  on  foreign  firms 
doing  business  in  the  United  States. 

List  of  Subjects 
14  CFR  Part  21 

Aircraft,  Helicopters,  Noise  Control. 

14  CFR  Part  36 

Aircraft,  Helicopters,  Incorporation  by 
reference,  Noise  control. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  parts  21  and  36  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352. 
1354(a).  1355, 1421  through  1431, 1502, 
1651(b)(2):  42  U.S.C.  7572;  E.0. 11514:  49 
U.S.C.  106(g). 

2.  Section  21.115(a)  is  revised  to  read 
as  follows: 

§  21.115  Applicable  requirements. 

(a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
altered  product  meets  applicable 
airworthiness  requirements  as  specified 
in  paragraphs  (a)  and  (b)  of  §  21.101  and, 
in  the  case  of  an  acoustical  change 
describe  in  §  21.93(b),  show  compliance 
with  the  applicable  noise  requirements 
of  part  36  of  this  chapter  and,  in  the  case 
of  an  emissions  change  described  in 
§  21.93(c),  show  compliance  with  the 
applicable  fuel  venting  and  exhaust 
emissions  requirements  of  part  34. 

*  «  *  *  « 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

3.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1348, 1354(a). 
1355, 1421, 1423, 1424, 1425, 1428, 1429, 1430, 
1431(b)  1651(b)(2),  2121  through  2125: 42 
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U.S.C.  4321.  et  seq.;  Sec.  124  of  Pub.  L  9&-473: 
E.0. 11514, 49  U.S.C  106(g). 

4.  Section  36.1  is  amended  by  revising 
paragraph  (h)  to  read  as  follows: 

§36.1  Applicable  and  definitions. 

•  e  •  *  • 

(h)  For  the  purpose  of  showing 
compliance  with  this  part,  for 
helicopters  in  the  normal,  transport,  and 
restricted  categories,  the  following  terms 
have  the  speciHed  meanings: 

(1)  A  “Stage  1  noise  level"  means  a 
takeoff,  flyover,  or  approach  noise  level 
greater  than  the  Stage  2  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part  or  a  flyover 
noise  level  greater  than  the  Stage  2 
noise  limits  prescribed  in  section  )36.305 
of  this  part. 

(2)  A  "Stage  1  helicopter”  means  a 
helicopter  that  has  not  been  shown 
under  this  part  to  comply  with  the 
takeo^,  flyover,  and  approach  noise 
levels  required  for  Stage  2  helicopters  as 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  helicopter 
that  has  not  been  shown  under  this  part 
to  comply  with  the  flyover  noise  level 
required  for  Stage  2  helicopters  as 
prescribed  in  section  )36.305  of  appendix 
)  of  this  part. 

(3)  A  “Stage  2  noise  level”  means  a 
takeoff,  flyover,  or  approach  noise  level 
at  or  below  the  Stage  2  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  flyover 
noise  level  at  or  below  the  Stage  2  limit 
prescribed  in  section  J36.305  of  appendix 
}  of  this  part. 

(4)  A  “Stage  2  helicopter”  means  a 
helicopter  that  has  been  shown  under 
this  part  to  comply  with  Stage  2  noise 
limits  (including  applicable  tradeoffs) 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  helicopter 
that  has  been  shown  under  this  part  to 
comply  with  the  Stage  2  noise  limit 
prescribed  in  section  ]36.305  of  appendix 
)  of  this  part. 

5.  Section  36.6  is  amended  by  adding  a 
new  paragraph  (c)(l)(v)  to  read  as 
follows: 

§  36.6  Incorporation  by  reference. 

*  *  «  *  * 

(c)  *  *  * 

(1)  *  *  * 

(v)  lEC  Publication  No.  804,  entitled 
“Integrating'/averaging  Sound  Level 
Meters,”  first  edition,  dated  1985. 

«  *  «  •  * 

6.  Section  36.11  is  revised  to  read  as 
follows: 

§  36.11  Acoustical  change:  Helicopters. 

This  section  applies  to  all  helicopters 
in  the  normal,  transport,  and  restricted 
categories  for  which  an  acoustical 


change  approval  is  applied  for  under 
§  21.63(b)  of  this  chapter  on  or  after 
March  6, 1986.  Compliance  with  the 
requirements  of  this  section  must  be 
demonstrated  under  appendix  H  of  this 
part,  or,  for  those  helicopters  no  greater 
than  6,000  pounds  maximum  certificated 
takeoff  weight,  compliance  with  this 
section  may  be  demonstrated  under 
appendix  ]  of  this  part. 

(a)  General  requirements.  Except  as 
otherwise  provided,  for  helicopters 
covered  by  this  section,  the  acoustical 
change  approval  requirements  are  as 
follows: 

(1)  In  showing  compliance  with  the 
requirements  of  appendix  H  of  this  part, 
noise  levels  must  be  measured, 
evaluated,  and  calculated  in  accordance 
with  the  applicable  procedures  and 
conditions  prescribed  in  parts  B  and  C 
of  appendix  H  of  this  part.  For  those 
helicopters  no  greater  than  6,000  pounds 
maximum  takeoff  weight  which 
alternatively  demonstrate  compliance 
under  appendix )  of  this  part,  the  flyover 
noise  level  must  be  measured, 
evaluated,  and  calculated  in  accordance 
with  the  applicable  procedures  and 
conditions  prescribed  in  parts  B  and  C 
of  appendix )  of  this  part. 

(2)  Compliance  with  the  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  must  be  shown  in 
accordance  with  the  applicable 
provisions  of  part  D  of  appendix  H  of 
this  part.  For  those  helicopters  that 
demonstrate  compliance  with  the 
requirements  of  appendix  )  of  this  part, 
compliance  with  the  noise  levels 
prescribed  in  section  )36.305  of  appendix 
j  must  be  shown  in  accordance  with  the 
applicable  provisions  of  part  D  of 
appendix  ]  of  this  part. 

(b)  Stage  1  helicopters.  Except  as 
provided  in  §  36.805(c),  for  each  Stage  1 
helicopter  prior  to  the  change  in  type 
design,  the  helicopter  noise  levels  may 
not,  after  the  change  in  type  design, 
exceed  the  noise  levels  specibed  in 
section  H36.305(a)(l)  where  the 
demonstration  of  compliance  is  under 
appendix  H  of  this  part.  The  tradeoff 
provisions  under  section  H36.305(b)  may 
not  be  used  to  increase  any  Stage  1 
noise  level  beyond  these  limits.  If  an 
applicant  chooses  to  demonstrate 
compliance  under  appendix )  of  this 
part,  for  each  Stage  1  helicopter  prior  to 
the  change  in  type  design,  the  helicopter 
noise  levels  may  not,  after  the  change  in 
type  design,  exceed  the  noise  levels 
specified  in  section  ]36.305(a)  of  this 
part, 

(c)  Stage  2  helicopters.  For  each  Stage 
2  helicopter  prior  to  the  change  in  type 
design,  the  helicopter  must  be  a  Stage  2 
helicopter  after  the  change  in  type 
design. 


7.  Section  36.801  is  revised  to  read  as 
follows: 

§36J01  Noise  measurement. 

For  normal,  transport,  or  restricted 
category  helicopters  for  which 
certification  is  sought  under  appendix  H 
of  this  part,  the  noise  generated  by  the 
helicopter  must  be  measured  at  the 
noise  measuring  points  and  under  the 
test  conditions  prescribed  in  part  B  of 
appendix  H  of  this  part  or  under  an 
FAA-approved  equivalent  procedure. 

For  those  normal,  transport,  and 
restricted  category  helicopters  with  a 
maximum  certificated  takeoff  weight  of 
6,000  pounds  or  less  that  choose  to 
demonstrate  compliance  under 
appendix ),  the  noise  generated  by  the 
helicopter  must  be  measured  at  the 
noise  measuring  point  and  under  the  test 
conditions  prescribed  in  part  B  of 
appendix  )  of  this  part  or  an  FAA- 
approved  equivalent  procedure. 

8.  Section  36.803  is  revised  to  read  as 
follows: 

§  36.803  Noise  evaluation  and  calculation. 

The  noise  measurement  data  required 
by  9  36.801  and  obtained  imder 
appendix  H  of  this  part  must  be 
corrected  to  the  reference  conditions 
and  evaluated  under  part  C  of  appendix 
H  of  this  part  or  an  FAA-approved 
equivalent  procedure.  The  noise 
measurement  data  required  by  9  36.801 
and  obtained  under  appendix  J  of  this 
part  must  be  corrected  to  the  reference 
conditions  and  evaluated  under  part  C 
of  appendix )  of  this  part  or  an  FAA- 
approved  equivalent  procedure. 

9.  Section  36.805  is  revised  to  read  as 
follows: 

§36.805  Noise  limits. 

(a)  Compliance  with  the  noise  limits 
prescribed  under  part  D  of  appendix  H 
of  this  part,  or  under  part  D  of  appendix 
)  of  this  part,  must  be  shown  for 
helicopters  for  which  application  for 
issuance  of  a  type  certificate  in  the 
normal,  transport,  or  restricted  category 
is  made  on  or  after  March  6, 1986. 

(b)  For  helicopters  covered  by  this 
section,  except  as  provided  in  paragraph 

(c),  it  must  be  shown  either  (1)  for  those 
helicopters  demonstrating  compliance 
under  appendix  H  of  this  part,  the  noise 
levels  of  the  helicopters  are  no  greater 
than  the  applicable  limits  prescribed 
under  section  H36.305  of  appendix  H  of 
this  part,  or  (2)  for  helicopters 
demonstrating  compliance  under 
appendix  ]  of  this  part,  the  noise  levels 
of  the  helicopter  are  no  greater  than  the 
applicable  limits  prescribed  under 
section  )36.305  of  appendix  )  of  this  part. 
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(c)  For  helicopters  for  which 
application  for  issuance  of  an  original 
type  certificate  in  the  normal,  transport, 
or  restricted  category  is  made  on  or 
after  March  6, 1986,  and  which  the  FAA 
finds  to  be  the  first  civil  version  of  a 
helicopter  that  was  designed  and 
constructed  for,  and  accepted  for 
operational  use  by,  an  Armed  Force  of 
the  United  States  or  the  U.S.  Coast 
Guard  on  or  before  March  6, 1986,  it 
must  be  shown  that  the  noise  levels  of 
the  helicopter  are  no  greater  than  the 
noise  limits  for  a  change  in  type  design 
as  speciHed  in  section  H36.305(a)(l](ii) 
for  compliance  demonstrated  under 
appendix  H  of  this  part,  or  as  specified 
in  section  J36.305  for  compliance 
demonstrated  under  appendix  J  of  this 
part.  Subsequent  civil  versions  of  any 
such  helicopter  must  meet  the  Stage  2 
requirements. 

10.  Section  36.1581  is  amended  by 
revising  paragraph  (f)  to  read  as  follows; 

§36.1581  Manuals,  markings,  and 
placards. 

•  *  •  *  • 

(f)  For  normal,  transport,  and 
restricted  category  helicopters,  if  the 
weight  used  in  meeting  the  takeoff, 
flyover,  or  approach  noise  requirements 
of  appendix  H  of  this  part  or  the  weight 
used  in  meeting  the  flyover  noise 
requirement  of  appendix  J  of  this  part  is 
less  than  the  certificated  maximum 
takeoff  weight,  established  under  either 
§  §  27.25(a)  or  29.25(a)  of  this  chapter, 
that  lesser  weight  must  be  furnished  as 
an  operating  limitation  in  the  operating 
limitations  section  of  the  Rotorcraft 
Flight  Manual,  in  FAA-approved  manual 
material,  or  on  an  FAA-approved 
placard. 

***** 

11.  A  new  appendix  1  is  added  in 
alphabetical  order  and  reserved  as 
follows: 

Appendix  I— (Reserved) 

12.  A  new  appendix  ]  is  added  in 
alphabetical  order  to  read  as  follows: 

Appendix  ) — ^Alternative  Noise 
Certification  Procedure  for  Helicopters 
Under  Subpart  H  Not  Exceefling  6,000 
Pounds  Maximum  Certificated  Takeoff 
Weight 

Part  A— Reference  Conditions 

136.1  General 

)36.3  Reference  Test  Conditions 
136.5  (Reserved) 

Part  B — Noise  Measurement  Procedure 
Under  §  36.601 

)36.101  Noise  certification  test  and 
measurement  conditions 
J36.103  (Reserved) 

)36.105  Flyover  test  conditions 


J36.107  (Reserved) 

)36.109  Measurement  of  helicopter  noise 

received  on  the  ground 
)36.111  Atmospheric  attenuation  of  sound 

Part  C — Noise  Evaluation  and  Calculation 
Under  §  36.803 

)36.201  Noise  evaluation  in  SEL 

136.203  Calculation  of  noise  levels 

136.205  Detailed  data  correction  procedures 

Part  D — Noise  Limits  Procedure  Under 
§36.605 

136.301  Noise  measurement,  evaluation,  and 

calculation 
136.303  (Reserved) 

136.305  Noise  limits 

Part  A — Reference  Conditions 
Section  J36.1  General. 

This  appendix  prescribes  the  alternative 
noise  certification  requirements  identified 
under  §  36.1  and  subpart  H  for  helicopters  in 
the  normal,  transport,  and  restricted 
categories  no  greater  than  6.000  pounds 
maximum  certificated  takeoff  weight 
including: 

(a)  The  conditions  under  which  an 
alternative  noise  certification  test  under 
Subpart  H  must  be  conducted  and  the 
alternative  measurement  procedure  that  must 
be  used  under  §  36.801  td  measure  the 
helicopter  noise  during  the  test: 

(b)  llie  alternative  procedures  which  must 
be  used  under  §  36.803  to  correct  the 
measured  data  to  the  reference  conditions 
and  to  calculate  the  noise  evaluation  quantity 
designated  as  Sound  Exposure  Level  (SEL): 
and 

(c)  The  noise  limits  for  which  compliance 
must  be  shown  under  §  36.805. 

Sec.  J36.3  Reference  Test  Conditions 

(a)  Meteorological  conditions.  The 
following  are  the  noise  certification  reference 
atmospheric  conditions  which  shall  be 
assumed  to  exist  from  the  surface  to  the 
helicopter  altitude: 

(1)  ^a  level  pressure  of  2116  pounds  per 
square  foot  (76  centimeters  mercuiy); 

(2)  Ambient  temperature  of  77  degrees 
Fahrenheit  (25  degrees  Celsius); 

(3)  Relative  humidity  of  70  percent;  and 

(4)  Zero  wind. 

(b)  Reference  test  site.  The  reference  test 
site  is  flat  and  without  line-of-sight 
obstructions  across  the  flight  path  that 
encompasses  the  10  dB  down  points  of  the  A- 
weighted  time  history. 

(c)  Level  flyover  reference  profile.  The 
reference  flyover  profile  is  a  level  flight  492 
feet  (150  meters)  above  ground  level  as 
measured  at  the  noise  measuring  station.  The 
reference  flyover  profile  has  a  linear  flight 
track  and  passes  directly  over  the  noise 
monitoring  station.  Airspeed  is  stabilized  at 
0.9Vh:  0.9V,re;  0.45VH-h65  kts  {0.45V„-*-120 
km/h):  or  0.45Vne-I-65  kts  (0.45Vne-«-120  km/ 
h).  whichever  speed  is  less.  Rotor  speed  is 
stabilazed  at  the  maximum  continuous  RPM 
throughout  the  10  dB  down  time  period. 

(1)  For  noise  certification  purposes.  Vh  is 
defined  as  the  airspeed  in  level  flight 
obtained  using  the  minimum  specified  engine 
power  corresponding  to  maximum  continuous 
power  available  for  sea  level,  77  degree 


Fahrenheit  (25  degrees  Celsius)  ambient 
conditions  at  the  relevant  maximum 
certificated  weight.  The  value  of  Vh  thus 
defined  must  be  listed  in  the  Rotorcraft  Flight 
Manual. 

(2)  Vki  is  the  never-exceed  airspeed. 

(d)  The  weight  of  the  helicopter  shall  be  the 
maximum  takeoff  weight  (internal  load)  at 
which  noise  certification  is  requested. 

Sec.  136.5  (Reserved) 

Part  B — Noise  Measurement  Procedure  Under 
Section  36601 

Sec.  J36.101/ Noise  certification  test  and 
measurement  conditions 

(a)  General.  This  section  prescribes  the 
conditions  under  which  helicopter  noise 
certification  tests  must  be  conducted  and  the 
measurement  procedures  that  must  be  used 
to  measure  helicopter  noise  during  each  test. 

(b)  Test  site  requirements.  (1)  The  noise 
measuring  station  must  be  surrounded  by 
terrain  having  no  excessive  sound  absorption 
characteristics,  such  as  might  be  caused  by 
thick,  matted,  or  tall  grass,  shrubs,  or  wooded 
areas. 

(2)  During  the  period  when  the  flyover 
noise  measurement  is  within  10  dB  of  the 
maximum  A-weighted  sound  level,  no 
obstruction  that  significantly  influences  the 
sound  field  from  the  helicopter  may  exist 
within  a  conical  space  above  the  noise 
measuring  position  (the  point  on  the  ground 
vertically  below  the  microphone),  the  cone  is 
defined  by  an  axis  normal  to  the  ground  and 
by  half-angle  80  degrees  from  this  axis. 

(c)  Weather  restrictions.  The  tests  must  be 
conducted  under  the  following  atmospheric 
conditions; 

(1)  No  rain  or  other  precipitation; 

(2)  Ambient  air  temperature  between  36 
degrees  and  95  degrees  Fahrenheit  (2  degrees 
and  35  degrees  Celsius),  inclusively; 

(3)  Relative  humidity  between  20  percent 
dhd  95  percent  inclusively; 

(4)  Wind  velocity  that  does  not  exceed  10 
knots  (19  km/h)  and  a  crosswind  component 
that  does  not  exceed  5  knots  (9  km/h).  The 
wind  shall  be  determined  using  a  continuous 
averaging  process  of  no-greater-than  30 
seconds: 

(5)  Unless  otherwise  approved  by  the  FAA. 
ambient  temperature  must  be  measured  at 
the  noise  measuring  station  at  a  height  above 
the  ground  of  33  feet  (10  meters)  and  relative 
humidity,  wind  speed,  and  wind  direction 
must  be  measured  at  the  noise  monitoring 
station  at  a  height  above  the  ground  of  4  feet 
(1.2  meters); 

(6)  No  anomalous  wind  conditions 
(including  turbulence)  which  will  significantly 
affect  the  noise  level  of  the  helicopter  when 
the  noise  is  recorded  at  the  noise  measuring 
station;  and 

(7)  The  location  of  the  meteorological 
instruments  must  be  approved  by  the  FAA  as 
representative  of  those  atmospheric 
conditions  existing  near  the  surface  over  the 
geographical  area  where  the  helicopter  noise 
measurements  are  made.  In  some  cases,  a 
fixed  meteorological  station  (such  as  thpse 
found  at  airports  or  other  facilities)  may  meet 
this  requirement 
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(d)  Helicopter  testing  procedures.  (1)  The 
helicopter  testing  procedures  and  noise 
measurements  must  be  conducted  and 
processed  in  a.  matter  which  yields  the  noise 
evaluation  measure  designated  Sound 
Exposure  Level  (SEL)  as  defined  in  section 
)36.109(b]  of  this  appendix. 

(2)  The  helicopter  height  relative  to  the 
noise  measurement  point  sufficient  to  make 
corrections  required  under  section  )36.205  of 
this  appendix  must  be  determined  by  an 
FAA-approved  method  that  is  independent  of 
normal  flight  instrumentation,  such  as  radar 
tracking,  theodolite  triangulation,  laser 
trajectography,  or  photographic  scaling 
techniques. 

(3)  When  it  is  shown  by  the  applicant  that 
the  design  characteristics  of  the  helicopter 
would  prevent  flight  being  conducted  in 
accordance  with  the  reference  test  conditions 
prescribed  under  section  ]36.3,  the  reference 
test  conditions  used  under  this  appendix 
shall  be  permitted  to  depart  from  the 
standard  reference  test  conditions,  with  the 
approval  of  the  FAA,  but  only  to  the  extent 
demanded  by  those  design  characteristics 
which  make  compliance  with  the  reference 
test  conditions  impossible. 

Section  J36.103  (Reserved) 

Section  J36.105  Flyover  test  conditions 

(a)  This  section  prescribes  the  flight  test 
conditions  and  allowable  random  deviations 
for  flyover  noise  tests  conducted  under  this 
appendix. 

(b)  A  test  series  must  consist  of  at  least  six 
flights  (three  with  a  headwind  component,  if 
appropriate  and  three  with  a  tailwind 
component,  if  appropriate)  over  the  noise 
measuring  station: 

(1)  In  level  flight  and  in  cruise 
configuration; 

(2)  At  a  height  of  492  feet  ±  50  feet 
(150±15  meters)  above  the  ground  level  at 
the  noise  measuring  station;  and 

(3)  Within  ±  10  degrees  from  the  zenith. 

(c)  Each  flyover  noise  test  must  be 
conducted: 

(1)  At  the  reference  airspeed  specified  in 
Section  ]36.3(c),  with  such  airspeed  adjusted 
as  necessary  to  produce  the  same  advancing 
blade  tip  Mach  number  as  associated  with 
the  reference  conditions; 

(1)  Advancing  blade  tip  mach  number  (Mat) 
is  deflned  as  the  ratio  of  the  arithmetic  sum 
of  blade  tip  rotational  speed  (Vr)  and  the 
helicopter  translational  speed  (Vt)  over  the 
speed  of  sound  (c)  at  77  degrees  Fahrenheit 
(1135.6  ft/sec  or  346.13  m/sec)  such  that 
Mat=  (Vr  +  Vt)/c;  and 

(ii)  The  airspeed  shall  not  vary  from  the 
adjusted  reference  airspeed  by  more  than  ±3 
knots  (±5  km/hr)  or  an  equivalent  FAA- 
approved  variation  from  the  reference 
advancing  blade  tip  mach  number.  The 
adjusted  reference  airspeed  shall  be 
maintained  throughout  the  measured  portion 
of  the  flyover. 

(2)  At  rotor  speed  stabilized  at  the  normal 
operating  rotor  RPM  (±1  percent);  and 

(3)  With  the  power  stabilized  during  the 
period  when  the  measured  helicopter  noise 
level  is  within  10  dB  of  the  maximum  A- 
weighted  sound  level  (Lamax)- 

(d)  The  helicopter  test  weight  for  each 
flyover  test  must  be  within  plus  5  percent  or 


minus  10  percent  of  the  maximum  takeoff 
weight  for  which  certification  under  this  part 
is  requested.  At  least  one  flyover  test  in  the 
flyover  test  series  must  be  conducted  at  a  test 
weight  at  or  above  the  maximum  takeoff 
weight  for  which  certification  under  this  part 
is  requested. 

(e)  The  requirements  of  paragraph  (b)(2)  of 
this  section  notwithstanding,  flyovers  at  an 
FAA-approved  lower  height  may  be  used  and 
the  results  adjusted  to  the  reference 
measurement  point  by  an  FAA-approved 
method  if  the  ambient  noise  in  the  test  area, 
measured  in  accordance  with  the 
requirements  prescribed  in  section  ]36.109,  is 
found  to  be  within  15  dB(A)  of  the  maximum 
A-weighted  helicopter  noise  level  (Lamax) 
measured  at  the  noise  measurement  station 
in  accordance  with  section  136.109. 

Sec.  J36. 107  (Reserved) 

Sec.  J36. 109  Measurement  of  helicopter  noise 
received  on  the  ground 

(a)  General.  (1)  The  helicopter  noise  data 
measured  under  this  appendix  for  noise 
certification  purposes  must  be  obtained  with 
FAA-approved  acoustical  equipment  and 

(2)  Paragraph  (b)  of  this  section  identifies 
and  prescribes  the  specifications  for  the  noise 
evaluation  measure  required  under  this 
appendix.  Paragraphs  (c)  and  (d)  prescribe 
the  required  acoustical  equipment 
speeiflcations.  Paragraphs  (e)  and  (f) 
prescribe  the  calibration  and  measurement 
procedures  required  under  this  appendix. 

(d)  Noise  unit  definition.  (1)  The  value  of 
sound  exposure  level  (SEL,  or  as  denoted  by 
symbol,  Lae),  is  defined  as  the  level,  in 
decibels,  of  the  time  integral  of  squared  'A'- 
weighted  sound  pressure  (Pa)  over  a  given 
time  period  or  event,  with  reference  to  the 
square  of  the  standard  reference  sound 
pressure  (Po)  of  20  micropascals  and  a 
reference  duration  of  one  second. 

(2)  This  unit  is  defined  by  the  expression: 


Where  To  is  the  reference  integration  time 
of  one  second  and  (b-h)  is  the  integration 
time  interval. 

(3)  The  integral  equation  of  paragraph 
(b)(2)  of  this  section  can  also  be  expressed 
as: 


Lae  -  lOLogio  ^  ^ 


where  La)!)  is  the  time  varying  A-weighted 
sound  level. 

(4)  The  integration  time  (ta-t,)  in  practice 
shall  not  be  less  than  the  time  interval  during 
which  La)!)  first  rises  to  within  10  dB(A)  of  its 


maximum  value  (Lamax)  and  last  falls  below 
10  dB(A)  of  its  maximum  value. 

(c)  Measurement  system.  The  acoustical 
measurement  system  must  consist  of  FAA- 
approved  equipment  equivalent  to  the 
following: 

(1)  A  microphone  system  with  frequency 
response  that  is  compatible  with  the 
measurement  and  analysis  system  accuracy 
prescribed  in  paragraph  (d)  of  this  section; 

(2)  Tripods  or  similar  microphone 
mountings  that  minimize  interference  with 
the  sound  energy  being  measured; 

(3)  Recording  and  reproducing  equipment 
with  characteristics,  frequency  response,  and 
dynamic  range  that  are  compatible  with  the 
response  and  accuracy  requirements  of 
paragraph  (d)  of  this  section;  and 

(4)  Calibrators  using  sine  wave,  or  pink 
noise,  of  known  levels.  When  pink  noise 
(defined  in  section  H36.109(e)(l))  is  used,  the 
signal  must  be  described  in  terms  of  its  root- 
mean-square  (rms)  value. 

(d)  Sensing,  recording,  and  reproducing 
equipment.  (1)  The  noise  levels  measured 
from  helicopter  flyovers  under  this  appendix 
analysis. 

(i)  The  SEL  values  from  each  flyover  test 
may  be  directly  determined  from  an 
integrating  sound  level  meter  complying  with 
the  Standards  of  the  International 
Electrotechnical  Commission  (lEC) 

Publication  No.  604,  "Integrating  and 
Averaging  Sound  Level  Meters,"  incorporated 
by  reference  under  $  36.6  of  this  part,  for  a 
Type  1  instrument  set  at  "slow"  response. 

(ii)  The  acoustic  signal  from  the  helicopter, 
along  with  the  calibration  signals  specified 
under  paragraph  (e)  of  this  section  and  the 
background  noise  signal  required  under 
paragraph  (f)  of  this  section  may  be  recorded 
on  a  magnetic  tape  recorder  for  subsequent 
analysis  by  an  integrating  sound  level  meter 
identified  under  paragraph  (d)(l)(i)  of  this 
section.  The  record/playback  system 
(including  tape)  of  the  tape  recorder  must 
conform  to  the  requirements  prescribed  under 
section  H36.109(c)(3)  of  appendix  H  of  this 
part.  The  tape  recorder  shall  comply  with 
speeiflcations  of  lEC  Publication  No.  561, 
"Electro-acoustical  Measuring  Equipment  for 
Aircraft  Noise  Certifleation.”  dated  1976. 

(iii)  The  characteristics  of  the  complete 
system  shall  comply  with  the 
recommendations  given  in  lEC  Publication 
No.  651,  "Sound  Level  Meters,"  with  regard  to 
the  specificatioiiS  concerning  microphone, 
amplifier,  and  indicating  instrument 
characteristics. 

(iv)  The  response  of  the  complete  system  to 
a  sensibly  plane  progressive  wave  of 
constant  amplitute  shall  lie  within  the 
tolerance  limits  specified  in  Table  IV  and 
Table  V  for  Table  1  instruments  in  lEC 
Publication  No.  651,  for  weighting  curve  "A" 
over  the  frequency  range  of  45  Hz  to  11500 
Hz. 

(v)  A  windscreen  must  be  used  with  the 
microphone  during  each  measurement  of  the 
helicopter  flyover  noise.  Correction  for  any 
insertion  loss  produced  by  the  windscreen,  as 
a  function  of  the  frequency  of  the  acoustic 
calibration  required  under  paragraphs  (e)  and 

(f)  of  this  section,  must  be  applied  to  the 
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measured  data  and  any  correction  applied 
must  be  reported. 

(e)  Calibrations.  (1)  If  the  helicopter 
acoustic  signal  is  tape  recorded  for 
subsequent  analysis,  the  measuring  system 
and  components  of  the  recording  system  must 
be  calibrated  as  prescribed  under  section 
H36.109(e)  of  appendix  H  of  this  part. 

(2)  If  the  helicopter  acoustic  signal  is 
directly  measured  by  an  integrating  sound 
level  meter 

(1)  The  overall  sensitivity  of  the  measuring 
system  shall  be  checked  before  and  after  the 
series  of  flyover  tests  and  at  intervals  (not 
exceeding  one-hour  duration]  during  the 
flyover  tests  using  an  acoustic  calibrator 
generating  a  known  sound  pressure  level  at  a 
known  frequency. 

(ii)  The  performance  of  equipment  in  the 
system  will  be  considered  satisfactory  if, 
during  each  day's  testing,  the  variation  in  the 
calibration  value  does  not  exceed  9.5  dB.  The 
SEL  data  collected  during  the  flyover  tests 
shall  be  adjusted  to  account  for  any  variation 
■n  the  calibration  value. 

(iii)  A  performance  calibration  analysis  of 
each  piece  of  calibration  equipment, 
including  pistonphones.  preference 
microphones,  and  voltage  insertion  devices, 
must  have  been  made  during  the  six  calendar 
months  proceeding  the  beginning  of  the 
helicopter  flyover  series.  Each  calibration 
shall  traceable  to  the  National  Institute  of 
Standards  and  Technology. 

(f)  Noise  measurement  procedures.  (1)  The 
microphone  shall  be  of  the  pressure-sensitive 
capacitive  type  designed  for  nearly  uniform 
grazing  incidence  response.  The  microphone 
shall  mounted  with  the  center  of  the 
sensing  element  4  feet  (1.2  meters)  above  the 
local  ground  surface  and  shall  be  oriented  for 
grazing  incidence  such  that  the  sensing 
element,  the  diaphragm,  is  substantially  in 
the  plane  deflned  by  nominal  flight  of  the 
helicopter  and  the  noise  measurement 
station. 

(2)  Immediately  prior  to  and  after  each  test 
series,  a  recorded  acoustic  calibration  of  the 
system  must  be  made  in  the  field  with  an 
acoustic  calibrator  for  the  purposes  of 
checking  system  sensitivity  and  providing  an 
acoustic  reference  level  for  the  analysis  of 
the  sound  level  data.  If  a  tape  recorder  is 
used,  the  frequency  response  of  the  electrical 
system  must  be  determined  at  a  level  within 
10  dB  of  the  full-scale  reading  used  during  the 
test,  utilizing  pink  or  pseudorandom  noise. 

(3)  The  ambient  noise,  including  both 
acoustical  background  and  electrical  noise  of 
the  measurement  systems  shall  be 
determined  in  the  test  area  and  the  system 
gain  set  at  levels  which  will  be  used  for 
hehcopter  noise  measurements.  If  helicopter 
sound  levels  do  not  exceed  the  background 
sound  levels  by  at  least  15  dB(A).  flyovers  at 
an  FAA-approved  lower  height  may  be  used 
and  the  results  adjusted  to  the  reference 
measurement  point  by  an  FAA-approved 
method. 

‘  (4)  ff  an  integrating  sound  level  meter  is 
us^  to  measure  the  helicopter  noise,  the 
instrument  operator  shall  monitor  the 
continuous  A-weighted  (slow  response)  noise 
levels  throughout  each  flyover  to  ensure  that 
the  SEL  integration  process  includes,  at 
minimum,  all  of  the  noise  signal  between  the 


maximum  A-weighted  sound  level  (Lamax) 
and  the  10  dB  do%vn  points  in  the  flyover  time 
history.  The  instrument  operator  shall  note 
the  actual  dB(A)  levels  at  the  start  and  stop 
of  the  SEL  integration  interval  and  document 
these  levels  along  with  the  value  of  Lamax  and 
the  integration  interval  (in  seconds)  for 
inclusion  in  the  noise  data  submitted  as  part 
of  the  reporting  requirements  under  section 
136.111(b). 

Sec.  J36.111/Reporting  requirements 
(al  General.  Data  representing  physical 
measurements,  and  corrections  to  measured 
data,  including  corrections  to  measurements 
for  equipment  response  deviations,  must  be 
recorded  in  permanent  form  and  appended  to 
the  record,  ^ch  correction  is  subject  to  FAA 
approval. 

(bj  Data  reporting.  After  the  completion  of 
the  test  the  following  data  must  be  included 
in  the  test  report  furnished  to  the  FAA: 

(1)  Measured  and  corrected  sound  levels 
obtained  with  equipment  conforming  to  the 
standards  prescribed  in  section  )36.109  of  this 
appendix: 

(2)  The  type  of  equipment  used  for 
measurement  and  analysis  of  all  acoustic. 
airCTaft  performance  and  flight  path,  and 
meteorological  data: 

(3)  The  atmospheric  environmental  data 
required  to  demonstrate  compliance  with  this 
appendix,  measured  throughout  the  test 
period: 

(4)  Conditions  of  local  topography,  ground 
cover,  or  events  which  may  interfere  with  the 
sound  recording: 

(5)  The  following  helicopter  information: 

(i)  Type,  model,  and  serial  numbers,  if  any. 
of  helicopter,  engine(s)  and  rotorfs). 

(ii)  Gr^  dimensions  of  helicopter,  location 
of  engines,  rotors,  and  the  helicopter  acoustic 
reference  point  and  number  of  blades  for 
each  rotor, 

(iii)  Any  modiflcations  or  non-standard 
equipment  likely  to  affect  the  noise 
characteristics  of  the  helicopter. 

(iv)  Maximum  takeoff  weight  for  which 
certification  under  this  appendix  is  requested. 

(v)  Aircraft  configuration,  including  landing 
gear  positions. 

(vi)  Vh  or  Vnv  (whichever  is  less)  and  the 
adjusted  reference  airspeed. 

(vii)  Aircraft  gross  weight  for  each  test  run. 
(viii)  Indicated  and  true  airspeed  for  each 

test  run. 

(ix)  Ground  speed,  if  measured,  for  each 
run. 

(x)  Helicopter  engine  performance  as 
determined  from  aircraft  instruments  and 
manufacturer’s  data,  and 

(xi)  Aircraft  flight  path  above  ground  level, 
referenced  to  the  elevation  of  the  noise 
measurement  station,  in  feet  determined  by 
an  FAA-approved  method  which  is 
independent  of  normal  flight  instrumentation, 
sudi  as  radar  tracking,  theodolite 
triangulation,  laser  trajectography.  or 
photoscaling  techniques. 

(6)  Helicopter  speed,  position,  and  engine 
performance  must  be  recorded  at  an  FAA- 
approved  sampling  rate. 

Sec.  J36.113  Atmospheric  attenuation  of 
sound 

(a)  Bach  SEL  value  measured  in 
accordance  with  the  requirements  prescribed 


in  section  )38.109  must  conform,  or  be 
corrected  to,  the  reference  meteorological 
conditions  prescribed  under  section  ]363(a). 
Such  corrections  must  account  for  any 
differences  in  the  atmospheric  attenuation  of 
sound  between  the  test-day  conditions  and 
the  reference  day  conditions  along  the  sound 
propagation  path  between  the  helicopter 
when  directly  over  the  noise  measuring 
station  and  the  microphone. 

(b)  The  atmospheric  attenuation  rates  of 
sound  with  distance  for  each  of  the  24 
contiguous  one-third  octave  bands  between 
the  geometric  mean  frequencies  of  50Hz  and 
10,000  Hz  inclusively,  must  be  determined  in 
accordance  with  the  formulations  and 
tabulations  of  SAB  ARP  866A,  entitled 
"Standard  Values  of  Atmospheric  Absorption 
as  a  Function  of  Frequency  and  Temperature 
for  Use  in  Evaluation  Aircraft  Flyover  Noise." 
The  one-third  octaves  must  conform  to  the 
recommendations  of  International 
Electrotechnical  Commission  (lEC) 
Publication  No.  225,  entitled  "Octave.  Half- 
Octave.  and  Third  Octave  Band  Filters 
Intended  for  Analysis  of  Sounds  and 
Vibrations.” 

(c)  With  the  approval  of  the  FAA.  the 
relative  A-weighted  spectrum  shape 
represented  by  the  one-third  octave  sound 
levels  shown  as  follows  may  be  used  as 
representative  of  the  maximum  A-weighted 
one-third  octave  spectrum  of  the  test 
helicopter  for  purposes  of  performing  the 
atmospheric  attenuation  corrections 
prescribed  under  section  |38.205(c)  of  this 
appendix; 


Band 

Ffe- 

qiiency 

Level 

17 . . . . 

50 

34.7 

18 . . . 

63 

34.0 

19 . . . . . . 

80 

38.4 

90 

100 

40.5 

?1  . 

125 

48.2 

99  . . 

160 

59.6 

23 . . . .  . - 

200 

54.7 

24 . . . . . . . . . . 

250 

61.2 

9i> 

315 

64.4 

9fi 

400 

63.2 

27,.... . . . . . . . 

500 

63.0 

28 . . . 

630 

63.0 

9«  . 

800 

60.9 

30 . - . . .  . 

1000 

60.5 

31 . . . ' . . 

1250 

59.6 

32 . . . . . 

1600 

58.6 

33... . . . . . . 

2000 

58.1 

34..„ . . . . . 

2500 

56.9 

35 _ _ :  .  -  : . 

3150 

54.7. 

4000 

51.5 

37 . . . . . 

5000 

48.0 

38...., . . . . . . . 

6300 

44.6 

Sfl 

8000 

39.3 

40 . : . . . . 

10000 

31.6 

1 

The  proceeding  spectrum  is  corrected  to  77 
degrees  Fahrenheit  (25  degrees  Celsius)  and 
70  percent  rdative  humidity,  and  is  valid  for 
a  propagation  distance  of  492  feet  ±50  feet. 
The  overall  A-wei^ted  sound  level,  LA(e>.  of 
the  proceeding  corrected  spectrum  is  72.33 
dB|A) 
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Part  C — Noiaa  Evaluation  and  Calculation 
Under  Section  36.803 

Sec.  J36.201  Noise  evaluation  in  SEL 
The  noise  evaluation  measure  shall  be  the 
sound  exposure  level  (SEL)  in  units  of  dB(A) 
as  prescribed  under  section  )36.109(b]  of  this 
appendix.  The  SEL  value  of  each  flyover  may 
be  directly  determined  by  use  of  an 
integrating  sound  level  meter.  Specifications 
for  the  integrating  sound  level  meter  and 
requirements  governing  the  use  of  such 
instrumentation  are  prescribed  under  section 
)36.109  of  this  appendix. 

Sec.  J36.203  Calculation  of  noise  levels 

(a)  To  demonstrate  compliance  with  the 
noise  level  limits  specified  under  section 
]36.305  of  this  appendix,  the  SEL  noise  levels 
from  each  valid  flyover,  corrected  as 
necessary  to  reference  conditions  under 
section  )36.205  of  this  appendix,  must  be 
arithmetically  averaged  to  obtain  a  single 
SEL  dB(A)  mean  value  for  the  flyover  series. 
No  individual  flyover  nm  may  be  omitted 
from  the  averaging  process,  unless  otherwise 
specified  or  approved  by  the  FAA. 

(b)  The  minimum  sample  size  acceptable 
for  the  helicopter  flyover  certification 
measurements  is  six.  The  number  of  samples 
must  be  large  enough  to  establish  statistically 
a  90  percent  confidence  limit  that  does  not 
exceed  ±1.5  dB(A). 

(c)  All  data  used  and  calculations 
performed  under  this  section,  including  the 
calculated  90  percent  confidence  limits,  must 
be  documented  and  provided  under  the 
reporting  requirements  of  section  )36.111  of 
this  appendix. 

Sec.  J36.205  Detailed  data  correction 
procedures 

(a)  When  certiHcation  test  conditions 
measured  under  part  B  of  this  appendix  differ 
from  the  reference  test  conditions  prescribed 
under  section  ).36.3  of  this  appendix, 
appropriate  adjustments  shall  be  made  to  the 
measured  noise  data  in  accordance  with  the 
methods  set  out  in  paragraphs  (b),  (c),  and  (d) 
of  this  section.  At  minimum,  appropriate 
adjustment  shall  be  made  for  off-reference 
altitude  and  atmospheric  attenuation,  and  for 
the  difference  between  reference  airspeed 
and  adjusted  reference  airspeed. 

(b)  The  adjustment  for  off-reference 
altitude  may  be  approximated  from: ' 

<  delta  >  )i=12.5  logio  (Ht/492)  dB; 
where  <  delta  >  )i  is  the  quantity  in  decibels 
that  must  be  algebraically  added  to  the 
measured  SEL  noise  level  to  correct  for  an 
off-reference  flight  path.  Hr  is  the  height,  in 
feet,  of  the  test  helicopter  when  directly  over 
the  noise  measurement  point,  and  the 
constant  (12.5)  accounts  for  the  effects  on 
spherical  spreading  and  duration  from  the 
off-reference  altitude. 

(c)  Corrections  prescribed  under  section 
J36.113  of  the  difference  in  atmospheric 
attenuation  between  reference  and  test 
meteorological  conditions  are  made  by  the 
following  calculation  procedure,  or  may  be 
made  by  an  approved  FAA  equivalent 
procedure: 

(1)  If  the  reference  spectrum  specified  in 
section  )36.113(c)  or  an  alternative  reference 
spectrum  is  approved  by  the  FAA  as 


representative  of  the  test  helicopter  noise 
signature  at  reference  conditions,  the 
following  calculation  is  required  to 
effectively  correct  for  the  difference  between 
reference  and  test  day  atmospheric 
attenuation: 

<  delta  >  Ji = La<™)  -  La(r)  dB: 

where  <  delta  >  }2  is  the  quantity,  in  decibels, 

must  be  algebraically  added  to  the  measured 

SEL  noise  level.  Lairi  and  LA(.m)  are  defined 

respectively,  in  (c)(2)  and  (c)(3i  of  this 

paragraph. 

(2)  La(ii)  is  the  reference  A-weighted  sound 
level  resulting  from  the  summation  of  the 
contiguous  one-third  octave  A-weighted 
sound  levels  over  the  range  of  geometric 
mean  frequencies  of  50  Hz  to  10,000  Hz  (band 
nos.  17  through  40)  of  a  relative  helicopter 
noise  spectrum  approved  by  the  FAA  as 
representative  of  the  flyover  noise  signature 
at  the  noise  measurement  station  of  die  test 
helicopter  operating  at  reference  conditions 
of  airspeed,  attitude,  temperature,  and 
relative  humidity.  La<r)  is  noise  signature  at 
the  noise  measurement  station  of  the  test 
helicopter  operating  at  reference  conditions 
of  airspeed,  altitude,  temperature,  and 
relative  humidity.LAiRi  is  calculated  by  the 
equation: 


24 

£>* tom  1=10  Logic  2  10*^ ''■Ai(am)  dB 

i=l 


where  L  is  the  A-weighted  sound  level  at 
reference  conditions  for  the  i(th)  band  of  the 
24  contiguous  third-octave  bands. 

(3)  Lamr)  is  the  "as  measured”  A-weighted 
sound  level  resulting  from  the  summation  of 
the  24  contiguous  one-third  octave  A- 
weighted  sound  levels  over  the  range  of 
geometric  mean  frequencies  of  50  Hz  to 
10,000  Hz  (band  nos.  17  to  40)  of  the 
representative  flyover  noise  signature  at  the 
noise  measuring  station  of  the  test  helicopter 
operating  at  reference  conditions  of  airspeed 
and  altitude,  and  operating  under  test  day 
conditions  of  temperature  and  relative 
humidity.  Lai—i  is  calculated  from  the 
equation: 


24 

Law) =10  Logic  2K  10<"'^Ai(R)  dS 

/=! 


Where  Laiw  is  the  “as  measured"  A- 
weighted  sound  level  at  test  day  conditions 
of  temperature  and  relative  humidity,  for  the 
i(th)  band  of  the  24  contiguous  one-third 
octave  bands  and  is  to  be  calculated  from 
each  of  the  reference  one-third  octave  bands 
as  follows: 

l-Ai(«m)=I'Ai<R)-t-0.49(a|— Sir)  dB; 

Humidity,  am  is  the  atmospheric  absorption 
rate  in  dB/lOOO  ft  specified  under  section 
)38.113(b)  for  the  i(th)  one-third  octave  band 
at  reference  conditions  of  77  degrees 
Fahrenheit  (25  degrees  Celsius)  and  70 
percent  relative  humidity,  and  the  constant 
(0.49)  is  derived  from  the  expression  Ht  /lOOO 


(ft)  where  the  value  of  Ht  is  the  reference 
helicopter  height  of  492  feet  over  the  noise 
measuring  station. 

(4)  If  the  reference  spectrum  specified 

under  section  ]36.113(c)  is  approved  for  use 
by  the  FAA,  the  value  of  72.33  dB  for  the 
variable  La(r)  is  used  in  the  equation  for 
<delta>]2  under  (c)(1)  of  this  paragraph,  and 
the  reference  one-third  octave  values 
specified  under  section  ]36.113(c)  must  be 
used  in  the  equation  for  LaiIui)  under  (c)(3)  of 
this  paragraph.  * 

(5)  If  a  reference  spectrum  other  than  the 
spectrum  specified  under  section  ]36.113(c)  is 
required  or  approved  for  use  by  the  FAA,  the 
value  for  Lair)  for  the  alternative  spectrum 
must  be  calculated  by  the  equation  specified 
under  paragraph  (c)(2)  of  this  section,  and  the 
alternative  reference  values  of  Lakr)  must  be 
used  in  the  calculation  specified  under 
paragraph  (c)(3)  of  this  section. 

(d)  The  adjustment  for  the  difference 
between  reference  airspeed  and  adjusted 
reference  airspeed  calculated  from: 

<  delta  >Ij= 10  log  lo  (Vra/Vr)  dB; 

Where  <  delta  >]3  is  the  quantity  in  decibels 
that  must  be  algebraically  added  to  the 
measured  SEL  noise  level  to  correct  for  the 
influence  of  the  adjustment  of  the  reference 
airspeed  on  the  duration  of  the  measured 
flyover  event  as  perceived  at  the  noise 
measurement  station,  Vr  is  the  reference 
airspeed  as  prescribed  under  section  136.3(c) 
of  this  appendix,  and  Vra  is  the  adjusted 
reference  airspeed  as  prescribed  under 
section  ]36.105(c)  of  this  appendix. 

(e)  No  correction  for  source  noise  during 
the  Ryover  other  than  the  variation  of  source 
noise  accounted  for  by  the  adjustment  of  the 
reference  airspeed  prescribed  for  under 
section  ]36.105(c)  need  be  applied. 

(f)  No  correction  for  the  difference  between 
the  reference  ground  speed  and  the  actual 
ground  speed  need  be  applied. 

(g)  The  net  value  for  all  adjustments  for 
differences  between  test  and  flight 
procedures  shall  not  exceed  ±2.0dB(A) 
unless  another  net  value  is  approved  by  the 
FAA. 

(h)  All  data  used  and  calculations 
performed  under  this  section  must  be 
documented  and  provided  under  the 
reporting  requirements  specified  under 
section  ]36.111  of  this  appendix. 

Part  D — Noise  Limits  Procedure  Under 
Section  36.805 

Sec.  J36.301 /Noise  measurement,  evaluation, 
and  calculation 

Compliance  with  this  part  of  this  appendix 
must  be  shown  with  noise  levels  measured, 
evaluated,  and  calculated  as  prescribed 
under  parts  B  and  C  of  this  appendix. 

Sec.  J36.303/(Reserved) 

Sec.  136.305/Noise  limits 
For  compliance  with  this  appendix,  the 
calculated  noise  levels  of  the  helicopter,  at 
the  measuring  point  described  in  section 
136.101  of  this  appendix,  must  be  shown  to 
not  exceed  the  following  (with  appropriate 
interpolation  between  weights): 

(a)  Stage  1  noise  limits  for  acoustical 
changes  for  helicopters  are  the  same  limits  as 
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prescribed  for  Stage  2  limits  under  paragraph 
(b)  of  this  section. 

(b)  For  normal,  transport,  and  restricted 
category  helicopters  no  greater  than  6.000 
pounds  maximum  certificated  takeo^  weight 
and  noise  tested  under  this  appendix,  the 
Stage  2  noise  limit  is  82  decibels  SEL  for 
helicopters  with  maximum  certificated 
takeoff  wei^t  at  which  the  noise 
certification  is  requested,  of  up  to  1,764 
pounds  and  increasing  at  a  rate  of  3.01 
decibels  per  doubling  of  weight  thereafter. 

The  limit  may  be  calculated  by  the  equation: 
SELu»i= 49-535 +  10  log  lo(MTOW) 

where  MTOW  is  the  maximum  takeoff 
weight  in  pounds,  for  which  certihcation 
under  this  appendix  is  requested. 

(c)  The  procedure  shall  be  done  in 
accordance  with  the  international 
Electrotechnical  Commission  lEC  Publication 
No.  604,  entitled  “Integrating-/averaging 
Sound  Levels  Meters.”  First  Edition,  dated 
1985.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Bureau  Central  de  la  Commission 
Electrotechnique  Internationale.  1,  rue  de 
Varembe,  Geneva,  Switzerland  or  the 
American  National  Standard  Institute.  1430 
Broadway.  New  York  City,  New  York  10018, 
and  can  be  inspected  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.,  room 
8401,  Washington,  DC. 

Issued  in  Washington.  DC  on  June  18, 1992. 
Robert  B.  Hixson. 

Acting  Director,  Office  of  Environment  and 
Energy. 

(FR  Doa  92-14799  Filed  6-19-92;  11:44  am| 
BttLINO  cooe  4StO-13-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 

(Docket  No.  S-050] 

RIN  1218--AA91 

Explosive  and  Other  Dangerous 
Atmospheres  in  Vessels  and  Vessel 
Sections 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 

ACTION:  Proposed  rule;  reopening  of 
record  for  advisory  committee 
recommendations  and  public  comments. 

SUMMARY:  On  November  29. 1988, 

OSHA  published  a  proposed  rule  that 
would  revise  its  shipyard  employment 
safety  standards  for  explosive  and 
dangerous  atmospheres  in  vessels  and 
vessel  sections  (subpart  B.  53  FR  48092). 
The  proposed  standards  addressed  safe 
entry  into  and  woric  to  be  carried  on  in 
confined  spaces  on  board  vessels  and 


vessel  sections  in  shipyards.  Although 
over  40  comments  were  received  in 
response  to  the  proposal,  none  of  the 
commenters  made  a  request  for  a 
hearing.  Subsequently,  after  the  closing 
date  for  comments  on  this  proposed 
shipyard  rule,  OSHA  also  proposed  new 
rules  for  confined  spaces  in  general 
industry  (S  1910.146]  (54  FR  24080,  June 
5, 1989),  which  elicited  almost  300 
comments.  The  general  industry 
proposal  covered  land-side  (that  is, 
other  than  shipboard  or  pier-side) 
confined  spaces  in  shipyards,  including 
all  operations  and  work  areas  such  as 
fabricating  shops,  machine  shops,  and 
staging  areas. 

A  short  time  after  the  November  1988  ‘ 
publication  of  the  proposed  rule  on 
conffned  spaces  in  vessels  and  vessel 
sections,  the  Shipyard  Employment 
Standards  Advisory  Committee 
(SESAC),  which  was  established  to 
provide  OSHA  with  guidance  in 
consolidating  its  shipyard  standards 
with  its  general  industry  standards  and 
updating  the  standards  applicable  to 
shipyards,  held  its  first  meeting.  The 
Committee  was  asked  to  consider  both 
sets  of  proposed  confined  space  rules 
with  a  view  to  application  in  shipyards. 
SESAC  discussed  the  proposed  rules 
and  formed  a  working  subgroup  to 
consider  the  issue.  The  subgroup 
recommended  and  the  full  committee 
agreed  that  the  scope  of  the  proposed 
subpart  B  should  be  expanded  to  cover 
all  land-side  confined  space  situations 
in  the  shipyard.  SESAC  also 
recommended  adding  proposed 
regulatory  language  to  subpart  B  to 
address  training,  rescue,  and  the  duty  to 
other  employers  (Tr,  101, 4/25/90). 

In  light  of  various  comments 
submitted  to  the  docket  concerning  the 
general  industry  conHned  spaces 
proposal,  and  in  order  for  OSHA  to 
insert  SESAC's  recommendations  into 
the  rulemaking  record  and  to  clarify 
additional  issues,  the  Agency  is 
reopening  for  comment  the  record  on 
proposed  subpart  B.  This  additional 
period  will  allow  further  public 
comment  and  serve  to  augment  the 
record  that  has  been  established  for  the 
November  1988  proposal. 

DATES:  Comments.  Interested  persons 
are  invited  to  submit  written  data,  views 
and  arguments  on  the  issues  raised  in 
this  document  in  quadruplicate  to  the 
address  listed  below.  Comments  must 
be  postmarked  by  September  22. 1992. 
ADDRESSES:  Comments.  Comments  on 
the  issues  raised  in  this  notice  must  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  S-OM,  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration,  room  N-2625, 


200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  telephone:  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  29. 1988.  OSHA 
published  a  proposed  rule  in  the  Federal 
Register  (53  FR  48092)  that  would  revise 
its  existing  standards  on  Explosive  and 
Other  Dangerous  Atmospheres  in 
vessels  and  Vessel  Sections,  which  are 
codified  in  subpart  B  of  29  CFR  part 
1915.  The  proposed  standards  addressed 
safe  entry  into  and  work  to  be  carried 
on  in  coi^ned  spaces  on  board  vessels 
and  vessel  sections  in  shipyards.  The 
provisions  in  the  November  1988 
(subpart  B)  proposal  addressed  the 
following:  Increasing  the  oxygen  content 
required  for  unprotected  confined  space 
entry  from  16.5  percent  by  volume  to 
19.5  percent  by  volume;  changing  the 
sequence  of  testing  to  reflect  actual 
practice  so  that  oxygen,  flammability, 
and  toxicity  are  tested  in  that  order 
requiring  skilled  personnel  to  test  the 
ship’s  compartments  prior  to  human 
occupancy  and  starting  work; 
delineating  the  conditions  for  safely 
performing  hot  work  in  confined  spaces; 
and  eliminating  duplicative  paperwork 
requirements.  Interested  persons  were 
given  until  February  27. 1989,  to  submit 
comments  with  respect  to  the  proposal, 
to  file  objections,  and  to  request  a 
hearing.  OSHA  received  over  40 
comments  in  response  to  the  proposed 
rulemaking.  There  were  no  hearing 
requests. 

A  short  time  after  the  shipyard 
proposed  rule  (subpart  B)  was 
published,  the  Shipyard  Employment 
Standards  Advisory  Conunittee 
(SESAC)  was  established  to  provide 
OSHA  with  guidance  in  revising  its 
shipyard  standards  and  developing  a 
vertical  standard  for  the  shipyard 
industry.  At  several  SESAC  meetings, 
the  proposed  rules  in  subpart  B  were  on 
the  agenda. 

Subsequently,  several  months  after 
the  comment  period  closed  for  the 
proposed  rule  on  29  CFR  part  1915. 
subpart  B,  OSHA  published  the 
proposed  rule  for  confined  spaces  (that 
is,  permit  spaces)  in  general  industry  (54 
FR  24080,  June  5, 1989),  which  was  also 
to  apply  to  land-side  (that  is.  other  than 
shipboard  or  pier-side)  operations 
within  shipyards,  including  all 
operations  and  work  areas  such  as 
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fabricating  ships,  machine  shops,  and 
staging  areas.  The  general  industry  ' 
confined  space  (permit  space)  proposal 
was  also  discussed  at  some  S^AC 
meetings  with  a  view  toward 
incorporating  applicable  requirements 
into  a  vertical  confined  space  standard 
for  the  entire  shipyard.  At  SESAC’s 
meeting  of  April  25-26, 1990,  following 
the  presentation  from  an  informal 
subgroup  that  took  the  proposed  general 
industry  conHned  space  (permit  space) 
standards  into  account  and  developed 
recommended  additions  to  the  proposed 
shipyard  standards  on  this  issue,  the 
Committee  recommended  that  the  scope 
of  the  proposed  shipyard  standard  on 
vessels  and  vessel  sections  be  expanded 
to  include  all  confined-space  operations 
within  the  shipyard  (Tr.  102, 4/25/90). 
Moreover,  in  agreement  with  a  number 
of  the  subgroup’s  suggestions,  SESAC 
recommended  that  subpart  B  also 
address  training,  rescue,  and  the  duty  to 
other  employers. 

OSHA  believes  that  the  changes 
recommended  by  SESAC  are  significant 
and  should  be  considered  in  developing 
final  confined  space  rules  applicable  to 
shipyards.  Therefore,  the  following 
recommended  changes  are  set  out  for 
public  comment. 

SESAC  recommended  that  the  scope 
of  subpart  B  (9  1915.11(a))  be  expanded 
so  that  it  covers  the  entire  shipyard,  and 
the  title  of  the  subpart  (originally  called 
“Explosive  and  Dangerous  Atmospheres 
in  Vessels  and  Vessel  Sections”)  be 
changed  to  clarify  that  this  standard 
addresses  all  conHned  spaces  in 
shipyards.  In  addition,  SESAC 
recommended  that  several  provisions  be 
added  to  subpart  B  in  order  to  make  it  a 
comprehensive  standard  for  shipyard 
conRned  spaces.  First,  a  paragraph 
covering  training  requirements  and 
duties  of  confined  space  entrants 
(similar  to  that  proposed  for  general 
industry  in  §  1910.146(e),  54  FR  24104, 
June  5, 1989);  secondTa  new  paragraph 
on  self-rescue  and  rescue  teams  (similar 
to  that  proposed  for  general  industry  in 
§  1910.146  (e)(4)  and  (h).  respectively); 
and.  third,  a  new  paragraph  addressing 
the  duty  of  employers  to  on  site 
contractors  (similar  to  that  proposed  for 
general  industry  in  §  1910.146(c)(10),  54 
FR  24103,  June  5, 1989)  were  suggested. 

As  recommended  by  SESAC,  the 
additional  provisions  would  constitute  a 
comprehensive  subpart  that  would  be 
applicable  to  confined  space  hazards 
encountered  in  shipyard  employment. 
As  expanded,  the  proposed  subpart  B 
standards  would  extend  to  all  shipyard 
confined  space  operations — those  on 
land  as  well  as  on  vessels  and  vessel 
sections,  whereas  the  November  1988 


subpart  B  proposal  limited  its  scope  to 
safe  entry  into  confined  spaces  on 
vessels  and  vessel  sections.  OSHA 
solicits  public  comments  on  SESAC’S 
recommendations  and  suggested 
changes  to  Subpart  B  which  are  set  out 
in  detail  in  the  Issues  section  of  the 
notice  below. 

n.  Issues 

OSHA  is  soliciting  public  comment  on 
a  number  of  issues  involving  subpart  B. 
Some  of  these  issues  are  directly  related 
to  SESAC’s  recommendations  while 
others  have  been  brought  to  the 
Agency’s  attention  by  various  parties 
since  the  subpart  B  NPRM  was 
published.  In  responding  to  these  issues, 
commenters  are  asked  to  provide 
rationale  in  support  of  their  responses 
and  to  identify  die  relevant  issue  or  text 
by  issue  number,  question  designation 
(such  as  (A),  etc.),  or  proposed  section/ 
paragraph,  if  applicable. 

Issue  B-1 

In  discussions  at  several  SESAC 
meetings,  various  members  of  the 
Committee  noted  that  fires  and 
explosions  c€in  occur  almost  anywhere 
in  a  shipyard,  not  just  in  confined 
spaces,  but  in  enclosed  spaces  and  open 
spaces  as  well.  This  view  has  been 
supported  by  a  fatality  report  that 
OSHA  published  in  January  1990 
(“Selected  Occupational  Fatalities 
Related  to  Ship  Building  and  Repairing 
as  Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations,”  Exhibit  2). 
The  purpose  of  the  analysis  is  to  provide 
information  that  would  highlight  areas 
of  interest  for  standards  review  and 
development,  to  aid  in  regulatory 
assessment,  in  training  and  educational 
programs,  in  consultation  programs,  and 
in  targeting  compliance  efforts. 
Therefore,  so  that  all  employees  will  be 
protected  from  the  hazanls  of  working 
in  spaces  where  explosive  and  other 
dangerous  atmospheres  exist  in 
shipyard  work  places  and  operations 
(including  shipbuilding,  ship  repairing, 
and  ship  breaking),  OSHA  agrees  that 
the  standard  should  cover  the  entire 
shipyard  r€ither  than  having  patchwork 
coverage  by  having  the  general  industry 
proposed  standard  cover  land-side 
operations  in  the  shipyard  and  a 
different  set  of  requirements  on  vessels 
and  vessel  sections. 

SESAC  voted  to  recommend  that  the 
name  of  this  standard  (that  is,  the 
subpart  heading)  be  changed  fit)m 
“Explosive  and  Other  Dangerous 
Atmospheres  in  Vessels  and  Vessel 
Sections”  to  “Confined  Spaces  and 
Explosive  and  Other  Dangerous 
Atmospheres”  to  reflect  more  accurately 
the  expanded  scope  envisioned  by  the 


SESAC  committee.  The  change  to  the 
subpart  heading  would  clarify  that  it 
covers  ail  shipyard  operations,  not  just 
vessels  and  vessel  sections.  The 
Committee  also  recommended  making  a 
similar  change  to  the  paragraph  on 
scope  and  application  (§  1915.11(a);  Tr. 
36.  63-64,  4/25/90). 

The  paragraph  on  scope  and 
application  (9  1915.11(a))  in  the 
November  1988  proposal  read  as 
follows: 

This  subpart  sets  forth  requirements  to 
protect  employees  during  work  in  explosive 
and  other  dangerous  atmospheres  in  and  on 
vessels  and  vessel  sections  during 
shipbuilding,  ship  repairing,  and  shipbreaking 
operations. 

As  modified,  paragraph  (a)  of 
9  1915.11,  entitled  “Scope  and 
application,”  would  read  as  follows: 

This  subpart  sets  forth  requirements  to 
protect  employees  from  the  hazards  of 
entering  and  working  in  spaces  where 
explosive  and  other  dangerous  atmospheres 
exist  in  shipyard  employment  activities  and 
operations  (including  shipbuilding,  ship 
repairing,  and  ship  breaking). 

OSHA  requests  comments  and 
rationale  as  to  whether  the  proposed 
subpart  B  with  the  changes  discussed 
herein  can  adequately  protect  shipyard 
workers  from  the  hazaMs  encountered 
in  confined  spaces. 

(A)  If  commenters  believe  that  the 
new  heading  and  scope  are  not  inclusive 
enough  to  cover  the  entire  shipyard, 
what  alternatives  are  suggested? 

(B)  Are  there  activities  that  are 
sufficiently  difierent  or  unique  to 
shipboard  versus  landside  operations 
that  would  make  this  expanded  scope 
impracticable? 

(C)  Should  OSHA  include  a 
requirement  for  shipyard  employers  to 
evaluate  their  workplaces  to  determine 
if  they  contain  any  confined  spaces  and 
to  reevaluate  a  work  area  if  the 
condition  or  use  of  that  space  has 
changed,  as  required  in  proposed 

9  1910.146(c)  of  the  general  industry 
confined  space  (permit  space)  standard? 

(D)  Should  employers  be  required  to 
take  measures,  such  as  those  in 
proposed  9  1910.146  (c)(5)  and  (g)(2),  to 
prevent  unauthorized  entiy  into  work 
areas  that  have  been  identified  as 
confined  spaces? 

(E)  Would  a  permit  system  similar  to 
the  system  prescribed  in  the  proposed 
general  industry  confined  space 
standard  for  landside  operations 

(9  1910.146(b)(10),  which  appeared  at  54 
FR  24102,  June  5, 1989)  also  be  feasible 
for  confined  spaces  in  vessels  and 
vessel  sections? 
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(F)  Should  the  concept  of  posting  an 
“attendant”  at  every  “permit-required” 
confined  space  as  proposed  in 

§  1910.146(b)(2]  be  considered  in  the 
expanded  subpart  B?  If  not,  why  not? 

(G)  If  OSHA  were  not  to  require  the 
posting  of  attendants  for  conHned  space 
entry  operations,  how  should  subpart  B 
ensure  that  employees  are  able  to 
summon  rescue  when  needed? 

(H)  Should  the  §  1915.16  warning  signs 
requirements  be  applicable  to  land-side 
operations?  The  provisions  of  this 
section  require  that  after  a  space  or 
compartment  has  been  certiHed,  “Safe 
For  Men — Not  Safe  For  Fire,”  or  “Not 
Safe  For  Men — Not  Safe  For  Fire,”  shall 
be  plainly  and  conspicuously  marked 
with  paint  or  signs  indicating  that  no  hot 
work  or  entrance  into  these  spaces  shall 
occur. 

(I)  The  concepts  of  “competent 
person,”  “marine  chemist,”  “certified 
industrial  hygienist.”  and  “Coast  Guard- 
authorized  person”  are  defined  in 
proposed  §  1915.7  (at  54  FR  24102,  June 
5, 1989),  and  are  used  in  the  text  of  a 
number  of  provisions  in  proposed 
subpart  B,  including  §§  1915.12(c)(2)  and 
1915.14(a),  among  others.  Comments  are 
sought  as  to  whether  these  terms  and 
related  requirements  are  appropriate  for 
both  land-side  and  shipboai^ 
operations,  or  whether  there  are  enough 
different  or  unique  situations  and 
processes  in  shipboard  activities  (versus 
landside  operations)  to  require  the  use 
of  different  terms  for  shipboard  and 
landside  operations,  respectively. 

Would  it  be  more  appropriate  to  list  the 
duties  associated  with  the  two  distinct 
categories  of  “competent  person”  and 
“qualified  person”?  If  you  do  not  believe 
that  a  single  set  of  terms  is  appropriate, 
please  describe  the  differences  between 
shipboard  and  land-side  operations  that 
would  make  a  single  designation 
impractical. 

(I)  Would  subpart  B,  as  expanded, 
adequately  address  non  atmospheric 
hazards  (e.g.,  general  safety  hazards 
such  as  slip,  trip,  and  fall  hazards  and 
machine  guarding)  that  may  be 
encoimtered  in  confined  space  or  permit 
space  work? 

(K)  Are  there  any  provisions  from  the 
proposed  general  industry  confined 
space  standard  other  than  those 
addressed  in  this  document  that  should 
be  incorporated  into  the  expanded 
Subpart  B  to  protect  workers  in  confined 
spaces  in  shipyards? 

Issue  B-2 

In  a  study  conducted  by  OSHA, 
entitled  “Selected  Occupational 
fatalities  Related  to  Shipbuilding  and 
Repairing  as  Found  in  Reports  of  OSHA 
Fatality/Catastrophe  Investigations.*’ 


(Exhibit  2)  it  was  found  that  one  of  the 
factors  contributing  to  accidents  in 
shipbuilding  and  ship  repairing  was  the 
lack  of  adequate  training,  especially 
with  respect  to  new  jobs.  The  report 
suggests,  among  other  things,  that 
improved  efforts  in  training  and 
education  will  help  prevent  accidents  in 
the  workplace.  In  the  confined  spaces 
context,  SESAC  believes  that 
familiarizing  authorized  entrants  with 
the  potential  hazards  in  the  confined 
spaces  to  be  entered  will  significantly 
increase  the  likelihood  that  an  entrant 
will  detect  a  hazard  in  time  for 
successful  escape  or  rescue.  In  addition, 
SESAC  considers  implementation  of  an 
effective  training  program  to  be  one  of 
the  most  important  steps  an  employer 
can  take  to  ensure  a  safe  workplace. 

(A)  Should  shipyard  confined  space 
workers  receive  special  training  to 
enable  them  to  understand  restrictions 
for  confined-space  entry  and  working  in 
and  around  adjacent  spaces? 

(B)  Should  such  special  training 
include  training  in  the  use  of  flammable 
atmosphere  detectors  and  oxygen 
meters? 

(C)  Another  change  recommended  by 
SESAC  was  to  add  the  following  new 
paragraph  (e)  to  §  1915.12  (Tr.  36-37,  66- 
80, 4/25/90)  to  address  hazard 
recognition  and  personal  protective 
equipment  (The  text  is  similar  to 
OSHA’s  proposed  {  1910.146(e)  which 
appeared  at  54  FR  24104,  June  5. 1989.) 
Proposed  paragraph  (e)  would  read  as 
follows: 

(e)  Training  and  duties  of  confined-space 
entrants.  The  employer  shall  ensure  that 
employees  who  work  as  confined-space 
entrants  receive  appropriate  training  and 
perform  their  assigned  duties  in  accordance 
with  the  employer's  program,  as  follows: 

(1)  Hazard  recognition.  The  employer  shall 
ensure  that  confined-space  entrants  are 
trained  to: 

(1)  Recognize  the  characteristics  of  a 
confined  space; 

(ii)  Be  aware  of  the  hazards  that  may  be 
faced  during  entry; 

(iii)  Recognize  the  signs  and  symptoms  of 
exposure  to  the  hazard;  and 

(iv)  Understand  the  consequences  of 
exposure  to  the  hazard. 

(2)  Protective  equipment.  The  employer 
shall  ensure  that  confined-space  entrants  are 
trained  to: 

(i)  Be  aware  of  the  personal  protective 
equipment  needed  for  safe  entry  and  exit; 

(iij  Use  the  personal  protective  equipment 
properly;  and 

(iii)  Where  necessary,  be  aware  of  the 
external  barriers  needed  to  protect  entrants 
from  external  hazards  and  of  the  proper  use 
of  those  barriers. 

Public  comment  is  solicited  as  to 
whether  such  provisions  should  be 
added  to  subpart  B  as  SESAC 
recommended. 


Issue  B-3 

The  proposed  general  industry 
standard  on  confined  spaces  relies  on 
attendants  for  rescue  from  confined- 
space  (permit-space)  situations.  OSHA's 
proposed  shipyard  standard  on  confined 
spaces  in  vessels  and  vessel  sections 
does  not.  The  Agency  notes  that  the 
narrowly  configured  openings  of  many 
confined  spaces  foimd  in  shipyards  and 
on  vessels  and  vessel  sections  can  make 
it  very  difficult  for  rescuers  to  pull  or  to 
carry  out  victims  of  confined-space 
hazards.  SESAC  believes  that  self¬ 
rescue  often  will  provide  the  entrant's 
best  chance  of  escaping  a  space  when  a 
hazard  is  present,  liie  time  lost  waiting 
for  the  attendant  to  summon  rescuers, 
waiting  for  the  rescue  team  to  arrive,  or 
waiting  for  the  attendant  to  perform  any 
other  rescue  duties  can  be  the  difference 
between  life  and  death.  Therefore, 
SESAC  believes  that  in  shipyards,  it  is 
more  important  to  stress  self-rescue  as  a 
means  of  saving  lives  and  minimizing 
injuries  of  shipyard  employees  working 
in  confined  spaces. 

Subpart  B  takes  a  different  approach 
to  confined-space  hazards  than  the 
proposed  $  1910.146.  The  basic  premise 
behind  the  current  part  1915,  subpart  B, 
is  to  test  and  ventilate  before  entry  into 
confined  spaces  as  well  as  during  work 
operations.  'This  provides  the  entrants 
with  first-hand  knowledge  of  the 
potential  hazards  that  may  exist. 
Therefore,  subpart  B  does  not  require 
attendants.  However  OSHA  solicits 
comments  on  the  extent  to  which  an 
attendant  would  be  useful  in  performing 
non  entry  rescue  operations. 

SESAC  also  recommended  the 
addition  of  the  following  new  paragraph 
to  S  1915.12  (Tr.  37,  66-80, 4/25/90).  The 
text  is  similar  to  OSHA’s  proposed 
§  1910.146(e)(4)  for  general  industry, 
which  appeared  at  54  FR  24104,  June  5, 
1989.  The  paragraph  would  be  included 
in  paragraph  (e),  ‘Training  and  duties  of 
confined  space  entrants,  and  would  be 
designated  as  proposed  §  1915.12(e)(3). 
The  paragraph  would  read  as  follows: 

(e)(3)  Self-rescue.  The  employer  shall 
ensure  that  confined  space  entrants  are 
trained  to  exit  the  space  when: 

(1)  Tlie  employer  or  his  representative 
orders  evacuation; 

(2)  An  alarm  is  activated  signaling 
evacuation;  or 

(3)  The  entrants  perceive  that  they  are  in 
danger. 

Public  comment  is  solicited  on  the 
above  issue  and  SESAC 
recommendations. 

Issue  B-4 

Employers  may  need  to  rely  on 
outside  rescuers  in  some  situations. 
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OSHA  believes  it  is  very  important  that 
employers  keep  designated  rescuers 
informed  of  potential  rescue  needs. 

(A)  Should  OSHA  specify  rescue  team 
size,  equipment,  or  maximum  time  for 
response  to  a  rescue  scene? 

(B)  Should  the  rule  require  any 
protocols  (e.g..  preplanning  with  local 
rescue  services)  for  use  of  an  outside 
rescue  team  on  the  employer's  premises? 

(C)  SESAC  recommended  the  addition 
of  the  following  new  paragraph  to 
§1915.12  (Tr.  37-38,  80-90, 4/25/90).  The 
text  is  similar  to  OSHA's  general 
industry  proposed  §1910.146(h),  which 
appeared  at  54  FR  24105,  June  5, 1989. 
liie  paragraph  would  be  designated  as 
proposed  §1915.12(f)  and  would  read  as 
follows: 

(f)  Rescue  team.  The  employer  shall  have 
either  an  in-plant  rescue  team,  or  an 
arrangement  under  which  an  outside  rescue 
team  will  promptly  respond  to  a  request  for 
rescue  services. 

(1)  In-plant  rescue  team.  If  the  employer 
decides  to  use  an  in-plant  team,  the  employer 
shall  ensure  that: 

(1)  Personnel  assigned  to  an  in-plant  rescue 
team  are  provided  with  and  trained  to 
properly  use  the  personal  protective 
equipment,  including  respirators,  and  rescue 
equipment  necessary  for  making  rescues  from 
the  connned  space; 

(ii)  The  in-plant  rescue  team  is  trained  to 
prform  the  assigned  rescue  functions  and  has 
received  the  training  required  for  conrined- 
space  entry; 

(iii)  Rescue  teams  practice  making  rescues 
at  least  once  every  12  months,  by  means  of 
simulated  rescue  opertions  in  which  they 
remove  dummies,  mannequins  or  personnel 
through  representative  doors,  hatches, 
manholes,  openings,  and  portals  whose  size, 
configuration,  and  accessibility  closely 
approximate  those  of  the  confined  spaces 
from  which  rescues  may  be  required  (actual 
rescues  satisfy  these  practices  rescue 
requirements):  and 

(iv)  At  least  one  member  of  each  rescue 
team  maintains  current  certification  in  basic 
first  aid  and  cardiopulmonary  resuscitation 
(CPR)  skills  (First  Responder  Qualified). 

(2)  Outside  rescue  team.  If  the  employer 
chooses  to  use  outside  rescue  services,  the 
employer  shall  ensure  that  the  designated 
rescuers  are  informed  of  the  hazards  which 
they  may  encounter  when  called  on  to 
perform  rescues  at  the  employer's  facility,  so 
that  the  outside  rescue  teams  are  properly 
equipped  and  trained. 

Public  comment  is  solicited  on  the 
above  issue  and  SESACs 
recommendations. 

Issue  B-5 

(A)  When  the  employer  hires 
contractors  to  perform  work  in  or  near 
confined  spaces,  should  OSHA  require 
that  the  employer  provide  the  contractor 
with  complete  information  on  all  known 
hazards  in  a  conHned  space,  such  as 
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known  fire  or  explosion  hazards  related 
to  the  contractor's  work? 

(B)  Should  OSHA  require  an  employer 
to  explain  its  emergency  action  plan  to 
the  contractors. 

(C)  OSHA  believes  that  contractors 
need  information  on  confined  space 
hazards  and  emergency  action  plans  in 
order  to  comply  with  this  standard  and 
to  assure  that  contractor  actions  do  not 
put  contractor  employees  or  other 
employees  working  on  that  site  at  risk. 
Compliance  with  this  standard  is 
important  whenever  an  employer 
identiSes  conHned  spaces  which  are  to 
be  entered  by  employees,  regardless  of 
whose  employees  that  are.  A  contractor 
whose  employees  enter  confined  spaces 
would  be  under  the  same  obligation  as 
any  other  employer  to  comply  with  this 
standard.  Also,  OSHA  believes  that 
contractors  who  are  unfamiliar  with  a 
particular  workplace  may  be  seriously 
hampered  in  their  efforts  to  identify  and 
control  potential  hazards.  Contractors 
working  on  a  job  site  can  endanger  not 
only  their  own  employees  but  other 
employer's  employees  as  well. 

(D)  SESAC  recommended  that  a  new 
paragraph  on  the  duty  of  employers  and 
contractors  be  incorporated  into 

§  1915.12  (Tr.  38-39,  90-99,  4/25/90 .  The 
following  paragraph  which  incorporates 
SESACs  recommendations  is  similar  to 
OSHA's  general  industry  proposed 
§  1910,146(c)(10),  which  appeared  at  54 
FR  24103,  June  6, 1989: 

(g)  Duty  to  other  employers.  The  host 
employer  shall  ensure  that  when  any 
contractor  in  the  shipyard  plans  to  send 
employees  into  a  confined-space  which  may 
be  under  the  control  of  another  employer/ 
contractor  (host  employer),  the  host  employer 
provides  the  contractor  with  all  available 
information  on  the  confined  space  hazards 
and  any  other  workplace  hazards,  safety 
rules,  and  emergency  procedures  which  the 
contractor  needs  to  comply  with  this  subpart 
and  the  contractor  informs  the  employer  of 
any  hazards  encountered  during  entry 
operations. 

Public  comment  is  solicited  on  the 
above  issue. 

Issue  B-6 

Hot-work  permits  are  required  in 
other  part  1910  standards  and  the 
language  set  out  below  is  consistent 
with  the  treatment  of  hot-work  permits 
in  other  OSHA  standards.  Should  OSHA 
require  posting  of  hot  work  permits  in 
shipyards,  and  if  so,  where  should  they 
be  posted  in  relation  to  where  the  hot 
work  is  done?  Comments  are  requested 
on  the  suggested  text  for  the  following 
new  paragraph  (h),  similar  to  OSHA's 
general  industry  standard,  which  would 
be  incorporated  into  §  1915.12. 
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(h)  Hot-work  permit.  (1)  The  employer  shall 
issue  a  permit  for  all  hot  work,  with  the 
following  exceptions: 

(i)  Where  the  employer  or  the  employer's 
representative  (who  would  otherwise 
authorize  the  permit)  is  present  while  the  hot 
work  is  being  performed; 

(ii)  In  welding  shops  authorized  by  the 
employer, 

(iii)  In  hot-work  areas  authorized  by  the 
employer  which  are  located  outside  the 
confined  space. 

(2)  The  permit  shall  certify  that  the 
requirements  contained  in  §  1910.253(b)(4)(iv) 
regarding  the  use  of  a  liquid  oxygen  system  to 
supply  gaseous  oxygen  for  welding  or  cutting, 
have  been  implemented  prior  to  b^inning  the 
hot-work  operations.  The  permit  shall  be  kept 
on  file  until  completion  of  the  hot-work 
operations.  The  purpose  of  the  permit  is  to 
ensure  that  the  employer  is  aware  of  the  hot 
work  being  performed,  and  that  appropriate 
safety  precautions  have  been  taken  prior  to 
beginning  the  work. 

Issue  B-7 

When  proposed  Subpart  B  was 
published,  OSHA  determined  that  it 
would  impose  no  additional  cost  of 
compliance  on  the  shipbuilding  and  ship 
repairing  industry  because  "*  *  *  all  of 
its  requirements  are  consistent  with 
current  industry  practices  and  are  part 
of  existing  consensus  or  OSHA 
standards." 

OSHA  needs  to  develop  a  record  on 
the  cost  implications  of  (1)  extending  the 
proposed  subpart  B  requirements  to 
land-side  facilities  and  (2)  adding  the 
selected  provisions  outlined  in  this 
notice  from  the  general  industry 
proposal  to  subpart  B  (for  land-side 
applications  and  vessels  that  were 
recommended  by  SESAC).  OSHA 
solicits  information  on  the  impact  that 
these  requirements  would  have  on  the 
anticipated  cost  of  a  revised  subpart  B. 

Speciflcally,  OSHA  requests 
information  on  the  following  questions: 

(A)  Is  it  appropriate  for  OSHA  to 
assume  that  employers  would  incur  no 
additional  cost  if  subpart  B  requirements 
were  extended  to  land-side  facilities  of 
shipyards?  If  not,  what  would  be  the 
cost  to  shipyards  of  adopting  the 
provisions  discussed  in  this  document. 

(i)  What  are  the  costs  of  developing 
and  implementing  a  training  program 
that  would  address  the  requirements  of 
proposed  §  1910.146? 

(ii)  What  are  the  costs  or  other 
impacts  of  establishing  an  in-house 
rescue  team?  Could  costs  be  contained 
without  minimizing  the  safety  of 
workers  if  emergency  rescue  services 
were  contracted  to  outside  sources? 

(B)  What  are  the  costs  of 
implementing  a  permit-entry  program  for 
shipyards,  i.e.,  posting  of  a  permit  at  the 
entrance  of  every  confined  space  which 
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includes  information  such  as  date,  time, 
atmospheric  conditions,  and  toxicity 
data  as  opposed  to  keeping  atmospheric 
and  toxicity  data  in  the  immediate 
vicinity  of  the  operation  as  required  by 
29  CFR  1915.7  (which  requires  employers 
to  use  the  U.S.  Department  of  Labor 
Form  OSHA  74  “l^g  of  Inspection  and 
Test  by  Competent  Person’’)? 

(C)  What  are  the  costs  of 
implementing  an  attendant  program  for 
shipyards  (e.g.,  training  and  posting  an 
attendant  at  each  confined  space 
throughout  the  shipyard)? 

(D)  What  are  the  costs  of 
implementing  a  hot  work  permit  system 
for  shipyards? 

Public  Record 

The  public  comments  submitted  in 
response  to  the  November  1988 
proposed  rulemaking,  along  with 
OSHA’s  exhibits,  and  the  comments 
pertaining  to  shipyards  from  the 
§  1910.146  proposal  are  already  a  part  of 
the  subpart  B  record  and  are  available 
for  inspection  and  copying  at  the  U.S. 
Department  of  Labor,  Docket  Office. 
Docket  No.  S-050.  room  N-2625.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  523-7694. 

Public  Participation 

Interested  parties  are  invited  to 
submit  data,  views,  and  comments  on 
this  new  material.  All  timely 
submissions  must  be  in  quadruplicate 
and  will  be  made  a  part  of  record  of  this 
proceeding,  and  will  be  available  for 
public  inspection  and  copying  at 
OSHA’s  Docket  Office, 

List  of  Subjects  in  29  CFR  Part  1915 

Environmental  protection,  Fire 
prevention.  Flammable  materials. 
Hazardous  substances.  Marine  safety. 
Occupational  safety  and  health. 

Shipyard  emplojmnent.  Vessels,  Welding 

Authority:  This  document  was  prepared 
under  the  direction  of  Dorothy  L  Strunk. 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

It  is  issued  pursuant  to  section  41  of 
the  Longshore  and  Harbor  Worker’s 
Compensation  Act  as  amended  (72  Stat. 
635;  33  U.S.C.  941),  sections  4, 6,  and  6  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655,  657),  29  CFR 
Part  1911  and  Secretary  of  Labor’s  Order 
No.  1-90  (55  FR  9033). 

Signed  at  Washington.  DC.  this  18th  day  of 
June  1992. 

Dorothy  L  Strunk, 

Acting  Assistant  Secretary  of  Labor. 

(FR  Doc.  92-14815  Filed  6-23-92;  8:45  am) 
BHliNQ  CODE  4S10-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-4147-4J 

Public  Meetings  on  the  Hazardous 
Waste  Identification  Ruie 

agency:  Environmental  Protection 
Agency, 

ACTION:  Public  meetings. 

summary:  EPA’s  Office  of  Solid  Waste 
will  conduct  three  Roundtable 
Discussions  on  issues  raised  by  its 
recently  proposed  Hazardous  Waste 
Identification  Rule  (57  FR  21450).  The 
proposed  rule  contained  a  number  of 
different  options  for  exempting  low- 
toxicity  wastes  under  Subtitle  C  of 
RCRA.  The  first  discussion  on 
implementation  issues,  including  waste 
testing,  will  be  conducted  on  July  8;  the 
second  discussion  on  exposure  and 
monitoring  issues  will  be  conducted  on 
July  14;  and  the  third  discussion  on 
contaminated  media  and  corrective 
action  issues  will  be  conducted  on  July 
15. 

DATES:  July  8, 14  and  15, 1992.  All 
meetings  will  begin  at  8:30  a.m.  and  end 
at  5  p.m.. 

ADDRESSES:  The  meetings  will  be  held 
at  the  Washington  Hilton,  1919 
Connecticut  Avenue,  NW.,  Washington, 
DC  20009,  (202)  483-3000. 

FOR  MORE  INFORMATION  CONTACT. 

For  information  on  substantive  matters, 
please  contact  William  A.  Collins.  Jr.,  of 
the  Waste  Identification  Branch,  at  (202) 
26-4791.  For  information  on 
administrative  matters,  or  to  advise  of 
your  intent  to  attend,  please  contact 
Michael  Young  or  Denise  Madigan, 
EPA’s  Roundtable  Co-Conveners  at  (212) 
725-6160,  and  (202)  429-6782. 
respectively. 

Dated:  June  19. 1992. 

Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

(FR  Doc.  92-14843  Filed  &-23-42:  8:45  am) 
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40  CFR  Part  52 

[CTS-1-5465;  A-1-FRL-4147-3] 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plans; 
ConnecUMit;  Reasonably  Available 
Control  Technology  for  Sikorsky 
Aircraft  Division  in  Bridgeport 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Connecticut.  This  revision  establishes 
and  requires  fhe  use  of  reasonably 
available  control  technology  (RACT)  to 
control  volatile  organic  compound 
(VOC)  emissions  from  Sikorsky  Aircraft 
Division  of  the  United  Technologies 
Corporation  (Sikorsky)  in  Bridgeport, 
Connecticut.  The  intended  effect  of  this 
action  is  to  approve  a  source-specific 
RACT  determination  made  by  the  State 
in  accordance  with  commitments  made 
in  its  ozone  attainment  plan  originally 
approved  by  EPA  on  March  21, 1984  (49 
FR  10542).  'This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  July  24, 1992.  Public  comments 
on  this  document  are  requested  and  will 
be  considered  before  taking  final  action 
in  this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA’s  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street. 
10th  floor,  Boston,  MA,  and  the  Bureau 
of  Air  Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford. 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  C.  Judge.  (617)  565-3248;  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATON:  On 

March  21, 1984,  EPA  approved 
subsection  22a-174-20(ee)  of 
Connecticut’s  regulations  as  part  of 
Connecticut’s  1982  Ozone  Attainment 
Plan.  This  regulation  requires  the 
Connecticut  Department  of 
Environmental  Protection  to  determine 
and  impose  RACT  on  all  stationary 
sources  with  potential  VOC  emissions  of 
one  hundred  tons  per  year  (TPY)  or 
more  that  are  not  already  subject  to 
Connecticut’s  regulations  developed 
pursuant  to  the  Control  Techniques 
Guideline  (CTG)  documents.  'The  total 
potential  VOC  emissions  from  Sikorsky 
Bridgeport’s  otherwise  unregulated 
processes  exceed  100  ’TPY. 
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Background 

On  October  13, 1988,  the  DEP  finalized 
State  Order  No.  8015  which  deflned 
RACT  for  Sikorsky  Bridgeport.  Earlier, 
the  DEP  had  finalized  a  similar  State 
Order  (State  Order  No.  8010)  imposing 
RACT  on  Sikorsky’s  Stratfo^  facility 
and  submitted  it  to  EPA  as  a  SIP 
revision.  A  notice  of  proposed 
rulemaking  (NPR)  proposing  to  approve 
the  State  Order  for  the  Sikorsky 
Stratford  facility  was  published  by  EPA 
for  public  comment  on  June  22, 1988  (53 
FR  23416).  While  no  formal  public 
comments  were  submitted  on  the  NPR, 
that  State  Order  and  State  Order  No. 
8015  for  the  Bridgeport  facility  were 
appealed  by  Sikorsky  on  November  22, 

1988.  A  formal  hearing  was  held  on  the 
appeal  on  February  14, 1989.  A  decision 
by  the  Connecticut  hearing  officer  on  the 
appeal  was  issued  on  September  29, 

1989. 

On  March  27, 1990,  the  State  of 
Connecticut  formally  submitted  a  RACT 
determination  for  Sikorsky  in  Bridgeport 
as  a  SIP  revision.  This  RACT 
determination  package  addressed  the 
findings  of  the  hearing  officer  as  a  result 
of  the  appeal.  No  substantive  changes 
were  made  to  State  Order  No.  8015  as  a 
result  of  the  appeal.  State  Order  No. 

8015  requires  Sikorsky  to  achieve 
compliance  with  Connecticut's 
federally-approved  regulation  for 
solvent  metal  cleaning  (i.e.,  22a-174-2- 
(1))  for  one  degreaser  which  was 
previously  exempt  from  this  rule. 

Further,  State  Order  No.  8015  requires 
Sikorsky  to  meet  and  maintain  emission 
limitations  in  terms  of  pounds  of  VOC 
per  gallon  of  coating  (minus  water)  for 
one  spray  booth  which  coats  helicopters 
and  helicopter  parts,  and  requires 
Sikorsky  to  maintain  the  VOC  emissions 
from  one  other  spray  booth  at  40  pounds 
of  VOC  per  day  or  less.  The  order  also 
required  the  permanent  shutdown  of  one 
degreaser  and  one  spray  booth. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
enacted.  Section  182(a)(2)(A)  of  the 
CAAA  required  that  all  states  that  were 
required  to  make  corrections  to  RACT 
regulations,  needed  to  revise  their  VOC 
regulations  to  make  them  consistent 
with  EPA  guidance  by  May  15, 1991. 
Connecticut  began  its  efforts  to  revise 
its  VOC  regulations  well  before 
enactment,  and  on  October  18, 1991, 

EPA  published  a  Hnal  rule  approving 
Connecticut's  revised  VOC  regulations 
as  part  of  the  SIP.  The  revised 
Connecticut  VOC  regulations  include 
changes  which  affect  this  Sikorsky 
RACT  determination.  In  fact,  had 
Connecticut’s  VOC  regulations  been 
consistent  with  EPA  guidance  at  the 


time  this  Sikorsky  “non-CTG"  RACT 
determination  was  developed,  certain 
operations  at  this  source  would  have 
been  subject  to  Connecticut’s  VOC 
regulations  developed  pursuant  to  CTGs 
and  not  subject  to  subsection  22a-174- 
20(ee)  for  non-CTG  operations.  As  a 
result,  Connecticut’s  revised 
requirements  in  subsections  22a-174- 
20(1),  “Metal  cleaning’’  and  22a-174- 
20(s),  “Miscellaneous  metal  parts  and 
products,”  now  supersede  portions  of 
this  State  Order. 

Where  the  requirements  of  the 
Sikorsky  RACT  determination  and  of 
subsections  22a-174-20(l)  and  22a-174- 
20(s)  overlap,  the  more  stringent 
requirements  must  be  met.  For  example, 
part  II  of  the  Compliance  Timetable  of 
the  Order  exempts  the  adhesive  primer 
booth  from  control  because  it 
individually  emits  less  than  40  pounds 
per  day,  as  allowed  under  an  earlier 
version  of  subsection  22a-174-20(s). 
However,  subsection  22a-174-20(s)  now 
requires  that  any  facility  that  has  actual 
facility-wide  emissions  greater  than  15 
pounds  per  day  from  miscellaneous 
metal  parts  coating  to  be  subject  to  the 
emission  limitations  in  subdivision  22a- 
174-20(s)(3),  Therefore,  since  Sikorsky’s 
metal  parts  coating  exceeds  this 
threshold,  the  adhesive  primer  booth 
which  coats  miscellaneous  metal  parts 
is  subject  to  the  requirements  of 
subsection  22a-174-20(s),  This  RACT 
determination  is  necessary  because  not 
all  of  the  VOC  emitting  operations  at 
Sikorsky  are  subject  to  VOC  controls 
under  either  22a-174-20(l)  and  22a-174- 
20(s).  This  RACT  determination  defines 
and  establishes  RACT  for  those 
otherwise  unregulated  operations. 

Proposed  Action 

EPA  is  proposing  approval  of  this 
source-speciHc  RACT  determination  for 
Sikorsky  as  a  revision  to  the 
Connecticut  SIP.  State  Order  No.  8015 
establishes  and  requires  the  use  of 
reasonably  available  control  technology 
(RACT)  to  control  VOC  emissions  from 
Sikorsky  Aircraft  Division  of  the  United 
Technologies  Corporation  in  Bridgeport, 
Connecticut. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
Revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA’s  request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
.  establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 


implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clean  Air  Act  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642. 

Dated:  May  20, 1992. 

)ulie  Belaga, 

Regional  Administrator,  Region  I. 

[FR  Doc.  92-14855  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  SSeO-SO-M 


40  CFR  Part  180 
(OPP-300253;  FRL-4062-7] 

RIN  2070-AC18 

Propionic  Acid;  Proposed  Exemptions 
From  the  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
propionic  acid  in  or  on  meat,  milk, 
poultry,  and  eggs  as  a  result  of 
application  to  livestock  and  poultry 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain.  EPA 
is  issuing  this  proposed  rule  on  its  own 
initiative.  Propionic  acid  is  a  normal 
component  of  metabolism  in  the  human 
body.  Humans  ordinarily  consume 
propionic  acid  as  a  natural  component 
of  common  foods  and  as  an  added 
ingredient.  Dietary  exposure  from 
pesticidal  use  of  propionic  acid  would 
be  very  low. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP-300253]. 
must  be  received  on  or  before  July  24. 
1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St..  SW., 


28: 
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Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2. 1921 
(enierson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  conHdential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information** 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Ciles-Parker,  Product 
Manager  (PM)  22.  Registration  Di visum. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC  20460.  (^ce 
location  and  telephone  numben  Rm.  229. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  703-305-554a 
SUPPLEMENTARY  INFORMATION:  UpOIl  his 
own  initiative,  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)).  proposes  that  an  exemption 
from  the  requirement  of  a  tolerance 
under  40  CFR  180.1023  be  established  for 
residues  of  propionic  acid  in  or  on  meat, 
milk,  poultry,  and  eggs  as  a  result  of 
appliratkm  to  livestock  and  poultry 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain. 

When  ingested  by  livesto^  and 
poultry,  propionic  acid  is  utilized  by 
most  organs  and  tissues  and  is 
metaboliced  to  glucose,  carbohydrates, 
amino  adds,  and  lipids.  Therefore, 
residues  in  meat,  milk,  or  poultry  are 
considered  to  be  negligible. 

PropkMiic  acid  is  a  normal  component 
of  metabolism  in  the  human  body. 
Humans  ordinarily  consume  pn^ioaic 
acid  as  a  natural  component  of  common 
foods  and  as  an  added  ingredient 
Dietary  exposure  from  pesticidal  use  of 
propionic  add  would  be  very  low. 

liata  reviewed  by  the  Agency  on 
technical  propionic  add  ii^icate  a 
Toxicity  Category  III  for  acute  oral, 
dermal  and  ir^alation  effects  and  a 
Toxidty  Category  I  for  primary  dermal 
and  primary  eye  irritation. 

Subchronic  studies  using  the  related 
compounds  calcium  and  sodium 
propionate  showed  some  adverse  effects 
in  the  high-dose  test  animals,  induding 


lesions  of  the  forestomach  and  reduced 
food  consumption.  When  an  adult  male 
human  was  fed  6.0  g/day  sodium 
propionate,  the  only  effect  noted  was 
slightly  alkaline  urine. 

In  a  chronic  feeding  study  using 
propionic  acid,  the  high-dose  rats  had 
hyperplasia  and  ulcers  in  the 
forestomach.  However,  a  smiliar  study 
using  calcium  and  sodium  propionate 
showed  no  effects  other  than  initial 
decreased  body  weight  gain.  No 
maternal  or  developmental  effects  have 
been  observed.  Propionic  acid  gave 
negative  results  in  mutagenicity  assays. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
exemptions  from  the  requirement  of  a 
tolerance  for  the  residues  of  propionic 
acid  in  or  on  livestock  and  poultry 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
exemptions  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  ^e 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-300253].  'Ail 
written  comments  Bled  in  response  to 
this  petition  will  be  available  m  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

list  of  Subjects  in  40  CFR  Part  UO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  4. 1992. 

Anne  E.  Lindsay, 

Director,  Registration  Divtsion.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180--J  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.1023.  to  read  as 
follows: 

§  180.1023  Propionic  acid;  exemptions 
from  ttte  requirement  of  a  tolerance. 

(a)  Propionic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  alfalfa,  bariey  grain.  Bermuda 
grass,  bluegrass.  brome  grass,  clover, 
com  grain,  cowpea  hay.  fescue, 
lespedeza.  lupines,  oat  grain,  orchard 
grass,  peanut  hay.  peavine  hay.  rye 
grass,  sorghum  grain,  soybean  hay, 
Sudan  grass,  timothy,  vetdi,  and  wheat 
grain  from  post-harvest  application  of 
propionic  acid  or  a  mixture  of  methylene 
bispropionate  and  oxy(bis-inethylene] 
bisproprionate  when  used  as  a 
fungicide. 

(b)  Propionic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  meat,  milk,  poultry,  and  eggs 
when  applied  as  a  bactericidey fungicide 
to  livestock  and  poultry  drinking  water, 
poultry  litter,  and  storage  areas  for 
silage  and  grain. 

(FR  Doc.  92-14848  Filed  6-23-92: 8:45  {iin( 
BILUNC  CODE  6S60-50-F 


40  CFR  Farts  260, 261, 262, 264,  and 
268 

(FRL-414&-8I 

Public  Meeting  on  the  Hazardous 
Waste  Identification  Rule 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  public  meeting. 

summary:  Pursuant  to  40  CFR  part  25.5. 
EPA’s  Office  of  Solid  Waste  will 
conduct  a  public  meeting  of  the  issues 
raised  by  its  recently  proposed 
Hazardous  Waste  Identification  Rule  (57 
FR  21450,  May  20. 1992).  Commenters 
who  would  like  to  make  presentations 
must  provide  advanced  written  notice  to 
Mr.  William  A.  Collins.  ]r.  at  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Mail  Code  OS-333. 
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Washington,  DC,  20460.  Presentations 
will  be  limited  to  five  minutes. 

DATES:  On  July  9th,  the  meeting  will 
begin  at  9  a.m.,  and  end  at  12  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Washington  Hilton,  1919 
Connecticut  Avenue,  NW,,  Washington, 
DC,  20009,  (202)  483-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  substantive  matters, 
please  contact  William  A.  Collins,  Jr.,  of 
the  Waste  Identification  Branch,  at  (202) 
260-4791. 

Dated:  June  11, 1992. 

Sylvia  K.  Lowrance, 

Director,  Office  of  Solid  Waste. 

(FR  Doc.  92-14596  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  6S60-S0-M 


40  CFR  Part  372 

(OPPT&r400065;  FRL-4059-3] 

Ozone  Depleting  Chemicals;  Toxic 
Chemical  Release  Reporting; 
Community  RighMo>Know 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  granting  a  petition  to 
add  hydrochlorofluorocarbons  (HCFCs) 
to  the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  by 
proposing  this  rule.  EPA  is  proposing 
that  these  chemicals  be  added  as  a 
category.  A  guidance  document  will  also 
be  available  which  lists  all  of  the 
HCFCs  and  isomers  which  have  been 
identified  by  the  Agency.  The  addition 
of  these  chemicals  is  based  on  their 
contribution  to  the  depletion  of 
stratospheric  ozone  and  the  resulting 
increase  in  penetration  of  ultraviolet-B 
(UV-B)  radiation.  UV-B  radiation  is 
known  to  cause  many  adverse  human 
health  and  environmental  effects.  EPA 
believes  that  these  chemicals  meet  the 
statutory  criteria  for  listing  and  should 
be  included  on  the  list. 

DATES;  Written  comments  on  this 
proposed  rule  must  be  received  by 
August  24, 1992. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Public  Docket 
Office  TS-793,  Environmental  Protection 
Agency,  Rm.  NE-G(X)4, 401  M  St.,  SW., 
Washington,  DC  20460,  Attn:  Docket 
Number  OPPTS-400065. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 


Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 

Washington,  DC  20460,  Toll  &ee:  800- 
535-0202,  In  Washington,  DC  and 
Alaska,  703-920-9877. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  and  (e)(2)  of  the  Emergency 
Planning  and  Community  Right-to-Know 
Act  of  1988  (42  U.S.C.  11023,  “EPCRA"). 
EPCRA  is  also  referred  to  as  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing  or 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning  with 
the  1991  reporting  year,  such  facilities 
also  must  report  pollution  prevention 
and  recycling  data  for  such  chemicals, 
pursuant  to  section  6607  of  the  Pollution 
Prevention  Act  (42  U.S.C.  13106).  Section 
313  establishes  an  initial  list  of  toxic 
chemicals  that  is  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Any  person  may  petition 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR  3479), 
to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  EPA  must  respond  to  petitions 
within  180  days  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

II.  Description  of  Petition 

On  December  3, 199i,  EPA  received  a 
petition  from  the  Natural  Resources 
Defense  Council,  Friends  of  the  Earth, 
and  the  Environmental  Defense  Fimd  to 
add  hydrochlorofluorocarbons  (HCFCs) 
to  the  list  of  toxic  chemicals  under 
section  313  of  the  Emergency  Planning 
and  Commimity  Right-to-Know  Act 
(EPCRA)  of  1986.  Specifically,  the 
petitioners  are  requesting  the  Agency  to 
add  methyl  bromide  and  those  HCFCs 
that  are  listed  as  class  II  ozone- 
depleting  substances  in  section  602(b)  of 
the  Clean  Air  Act  (CAA).  In  addition, 
the  petitioners  requested  the  Agency 
under  the  CAA  to  add  methyl  bromide 
under  CAA  section  602  and  accelerate 
the  phase-out  schedule  of  Class  I  and 
Class  II  substances  under  CAA  section 
606(a)(1).  The  Agency’s  response  to  the 
CAA  portion  of  the  petition  is 
proceeding  on  a  ^parate  schedule.  This 


proposed  rule  addresses  only  the 
EPCRA  section  313  portion  of  the 
petition.  Methyl  bromide 
(bromomethane)  is  already  a  listed  toxic 
chemical  under  EPCRA  section  313  and 
thus  will  not  be  addressed  further  in  this 
proposed  rule.  The  petitioners  contend 
that  HCFCs  present  an  imminent  and 
substantial  endangerment  to  public 
health,  welfare,  and  the  environment 
because  they  deplete  stratospheric 
ozone.  The  statutory  deadline  for  EPA's 
response  was  May  31, 1992. 

III.  EPA’s  Review  of  HCFCs 

A.  Introduction 

EPA  has  already  extensively 
evaluated  the  risks  of  ozone  depletion 
and  the  role  of  chlorofluorocarbons 
(CFCs),  halons,  and  HCFCs  in  that 
depletion,  and  published  its  findings  in 
the  following  documents:  “Analysis  of 
the  Environmental  Implications  of  the 
Future  Growth  in  Demand  for  Partially 
Halogenated  Chlorinated  Compounds" 
(Ref.  1),  “Assessing  the  Risks  of  Trace 
Gases  that  Can  Modify  the 
Stratosphere”  (Ref.  2),  “Regulatory 
Impact  Analysis:  Compliance  with 
Section  604  of  the  Clean  Air  Act  for  the 
Phaseout  of  Ozone  Depleting 
Chemicals”  (Ref.  3),  and  “Regulatory 
Impact  Analysis:  Protection  of 
Stratospheric  Ozone”  (Ref.  4).  The 
above  references  and  the  document 
“Scientific  Assessment  of  Ozone 
Depletion:  1991”  (Ref.  5),  were  used  as 
the  basis  of  EPA’s  review  of  this 
petition.  EPA  considers  the  HCFCs  to  be 
transitional  substances  which  are 
critical  to  the  full  phase-out  of  the  CFCs. 
HCFCs  have  much  lower  ozone- 
depletion  potentials  and  are  already 
being  developed  as  first  generation 
substitutes  for  many  CFC  uses.  Because 
the  HCFCs  do  add  chlorine  to  the 
stratosphere,  EPA  intends  to  limit  their 
production  and  use.  The  HCFCs  will 
serve  as  a  bridge  to  facilitate  the  quick 
elimination  of  die  more  harmful  CFCs, 
but  will  themselves  be  phased  out 
eventually. 

EPA’s  concerns  for  these  chemicals  do 
not  focus  on  direct  toxicity,  but  rather 
on  the  depleting  efiect  these  chemicals 
have  on  stratospheric  ozone  and  the 
increase  in  penetration  of  ultraviolet-B 
(UV-B)  radiation  which  is  expected  to 
result.  HCFCs  are  known  to  release 
chlorine  radicals  into  the  stratosphere. 
Chlorine  radicals  act  as  catalysts  to 
reduce  the  net  amount  of  stratospheric 
ozone. 

Stratospheric  ozone  shields  the  earth 
from  UV-B  radiation  (i.e.,  290  to  320 
nanometers).  Decreases  in  total  column 
ozone  will  increase  the  percentage  of 
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UV-B  radiation,  especially  at  its  most 
harmful  wavelengtiis,  reaching  the 
earth's  surface.  Because  HCFCs  have  a 
shorter  atmospheric  lifetime,  they 
contribute  fewer  chlorine  radicals  to  the 
stratosphere  than  equal  masses  of  CFCs. 
However,  they  still  pose  a  substantial 
concern  for  ozone  depletion,  especially 
if  their  use  increases  dramatically. 
Exposure  to  UV>B  radiation  is  known  to 
cause  various  adverse  human  health 
and  environmental  effects,  which  are 
summarized  in  the  following  sections. 

B.  Chronic  Human  Health  Effects 

Exposure  to  UV-B  radiation  has  been 
implicated  by  laboratory  and 
epidemiologic  studies  as  a  cause  of  two 
types  of  nonmelanoma  skin  cancers: 
squamous  cell  cancer  and  basal  cell 
cancer.  Studies  predict  that  for  every  1 
percent  increase  in  UV-B  radiaticMi, 
nonmelanoma  skin  cancer  cases  would 
increase  by  about  1  to  3  percent. 

Recent  epidemiological  studies, 
including  l^e  case  control  studies, 
suggest  Aat  UV-B  radiation  plays  an 
important  role  in  causing  malignant 
melanoma  skin  cancer.  Recent  studies 
predict  that  for  each  1  percent  change  in 
UV-B  intensity,  the  incidence  of 
melanoma  could  increase  from  0.S  to  1 
percent 

Studies  have  demonstrated  that  UV-B 
radiation  can  suppress  the  immune 
response  system  in  animals,  and, 
possibly,  in  humans. 

Increases  in  exposure  to  UV-B 
radiation  are  likely  to  increase  the 
incidence  of  cataracts  and  could 
adversely  afreet  the  retina. 

Results  from  one  modeling  study  and 
one  chamber  study  suggest  tiiat 
increased  UV-B  penetration  may 
increase  the  rate  of  tropospheric  ozone 
formatiem.  Available  data  suggest  that 
ozone  exposure  may  lead  to  chronic 
health  efrects,  induding  morphological 
changes  to.  and  impaired  functioning  of, 
the  lungs. 

C.  Environmental  Effects 

Aquatic  organisms,  particularly 
phytoplankton,  zooplainkton,  and  the 
larvae  of  many  fishes,  appear  to  be 
susceptible  to  harm  from  increased 
exposure  to  UV-B  radiation  because 
they  spend  at  least  part  of  their  time  at 
or  necu'  the  surface  of  waters  they 
inhabit 

Increased  UV-B  penetration  has  been 
shown  to  result  in  adverse  impacts  on 
plants.  Field  studies  on  soybeans 
suggest  that  yield  reductions  could  occur 
in  some  cultivars  of  soybeans,  while 
evidence  from  laboratory  studies 
suggest  that  two  out  of  three  cultivars 
are  sensitive  to  UV-B. 


Laboratory  studies  with  numerous 
other  crop  species  also  show  many  to  be 
adversely  affected  by  UV-B.  Increased 
UV-B  has  been  shown  to  alter  the 
balance  of  competition  between  plants. 
While  the  magnitude  of  this  change 
cannot  be  presently  estimated,  the 
implications  of  UV-altered,  competitive 
balance  for  crops  and  weeds  and  for 
nonagricultural  areas  such  as  forests, 
grasslands,  and  desert  may  be  far 
reaching. 

D.  Chemical  Comparison  with  CFCs 

The  chemistry  associated  with  the 
depletion  of  stratospheric  ozone 
involves  a  very  complex  set  of  reactions 
that  are  dependent  on  many  factors. 
However,  as  with  the  CFCs,  the  HCFCs 
add  chlorine  radicals  to  the  stratosphere 
and  chlorine  radicals  play  an  important 
role  in  these  ozone  dieting  reactions. 
The  amount  of  chlorine  radicals  added 
to  the  stratosphere  by  an  HCFC  or  a 
CFC  depends  on  three  factors:  (1)  The 
amount  of  chlorine  contained  in  the 
compound;  (2)  the  rate  of  destruction  of 
the  compound  in  the  troposphere:  and 
(3)  the  efriciency  of  photolysis  in  the 
stratosphere.  Atmospheric  lifetimes, 
which  are  largely  determined  by  tiie  rate 
of  destruction  in  the  troposphere, 
represent  the  period  of  time  that  these 
compounds  remain  in  the  atmosphere. 
Atmospheric  lifetimes  can  range  from 
about  2  years  (fcH-  HCPC-123)  to  SSO 
years  (for  CFC-115).  The  atmospheric 
lifetimes,  the  three  factors  listed  above, 
and  other  factors  such  as  total 
atmospheric  volume  are  components  of 
the  ozone-depletion  potential  (ODP)  of  a 
particular  CFC  or  HCFC. 

The  atmospheric  lifetimes  of  the 
HCFCs  €ire  determined  by  their  rate  of 
oxidation  by  hydroxyl  radicals  (OH  )  in 
the  troposphere.  Photolysis  of  ozone  in 
the  ultraviolet  region  leads  to  tiie 
formation  of  the  hydroxyl  radical  which 
reacts  to  abstract  hydrogen  atoms 
initiating  a  free  radical  degradation 
mechanism.  The  fully  halogenated 
chlorofluorocarbons  (CFCs)  do  not 
contain  these  reactive  sites  (Le.. 
hydrogen  atoms)  and  consequently 
cannot  be  degraded  in  this  way.  They 
are  degraded  only  by  photolysis  and 
since  this  pr(M:ess  does  not  occur  readily 
in  the  troposphere  little  loss  die  CFCs 
occurs. 

A  typical  CFC  molecule  survives 
anywhere  from  55  to  550  years  in  the 
atmosphere  before  it  is  decomposed  by 
sunlight  releasing  its  constituent 
chlorine  atoms  in  the  stratos^ere.  Once 
released,  a  chlorine  atom  can  afreet 
recombination  of  between  10*  and  10^ 
ozone  molecules  during  its  lifetime  in 
the  stratosphere  (on  the  order  of  2  years) 
before  it  returns  to  the  tsopo^phere. 


mainly  as  hydrochloric  acid.  Because  of 
the  reactions  with  the  hydroxyl  radical 
in  the  troposphere,  the  lifetimes  of  most 
of  the  HCFCs  are  measured  in  decades 
rather  than  in  centuries  as  are  the 
lifetimes  of  the  CFCs,  which  do  not 
undergo  any  significant  tropospheric 
reactions. 

HCFCs  pose  less  of  a  long-term  risk 
than  CFCs  primarily  due  to  their  shorter 
lifetimes  and  the  subsequent  release  of 
the  chlorine  atoms  below  the 
stratosphere. 

E.  Category  Definition 

The  HCFCs,  as  defined  by  section 
602(b)  of  the  Clean  Air  Act,  are 
chlorofluoroalkanes  that  contain  one  to 
three  carbons  and  at  least  one  hydrogen. 
The  Clean  Air  Act  list  includes  the 
hydrochlorofluorocarbons  (HCFC)  21, 

22.  31, 121, 122, 123, 124, 131, 132, 133, 

141, 142, 151,  221,  222.  223,  224,  225,  226, 
231,  232,  233,  234,  235.  241,  242,  243,  244, 
251,  252,  253,  261, 262,  271,  and  their 
isomers.  [Note  HCFC  151  was 
inadvertently  excluded  from  the  CAA 
section  602(b)  list.  EPA  plans  to  issue  a 
technical  correction  which  will  add 
HCFC  151  to  the  list  at  a  later  date.) 
When  all  possible  isomers  are 
accounted  for,  there  are  several  hundred 
chemicals  that  would  be  included  in  the 
HQFC  category.  An  initial  list  of  the 
compounds  that  have  been  determined 
to  be  in  this  category,  with  tiieir  names, 
and  Chemical  Abstracts  Service  (CAS) 
numbers  (if  assigned),  are  available  in  a 
guidance  document  published  elsewhere 
in  this  issue  of  the  Federal  Reg^er). 
However,  EPA  is  proposing  that  the 
following  formula  and  residts  be  used  to 
determine  if  a  compound  is  included  in 
this  category. 

C„H,Ci^. 

Where: 

n  equals  1  to  3; 

x,  y.  z  do  not  equal  zero; 

and  x-i-y-|-2  =  2n  +  2 

This  mathematical  expression 
produces  the  following  results: 


Number  of  carbons  (n) 

Sumot  *  +  y  4  r 

1 

4 

2 

6 

3 

8 

The  above  formula  and  its  definition 
always  include  at  least  one  chlorine  (Cl) 
and  one  fluorine  (F)  with  the  remaining 
substituents  being  hydrogens.  Therefore, 
this  formula  will  only  include 
compounds  that  are  FK^FCs.  Any 
compound  that  fits  this  formula  is 
included  in  this  proposed  listing  even  if 
it  is  not  listed  in  the  guidance  document. 
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F.  Threshold  Determination 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufacutures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported 
on  this  form. 

IV.  Rationale  for  Listing 

EPA’s  concerns  for  these  chemicals  do 
not  focus  on  direct  toxicity,  but  rather 
on  the  depleting  effect  these  chemicals 
have  on  stratospheric  ozone  and  the 
increase  in  penetration  of  UV-B 
radiation  which  will  result.  EPA 
believes  that  releases  of  these  chemicals 
will  lead  to  stratospheric  ozone 
depletion  resulting  in  increased 
penetration  of  UV-B  radiation.  Because 
this  increased  UV-B  radiation  can  be 
reasonably  anticipated  to  lead  to  cancer 
and  other  chronic  human  health  effects 
and  signiHcant  adverse  environmental 
effects,  EPA  believes  that  these 
chemicals  meet  the  statutory  criteria  for 
listing  found  in  section  313(d](2KB)  and 
(C)  of  EPCRA. 

V.  Rulemaking  Record 

The  record  supporting  this  proposed 
rule  is  contained  in  docket  number 
OPPTS-400065.  All  documents,  including 
an  index  of  the  docket,  are  available  in 
the  TSCA  Public  Docket  office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m.. 

Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
OfHce  is  located  at  EPA  Headquarters, 
Rm.  NE-G004,  401  M  St.,  SW., 
Washington,  DC  20460. 

VI.  Request  for  Public  Comment 

EPA  requests  public  comment  on  this 
proposal  to  add  HCFCs  to  the  list  of 
chemicals  subject  to  EPCRA  section  313. 
In  addition,  the  Agency  would  like  to 
receive  comment  on  alternative  methods 
for  adding  the  HCFCs  instead  of  by 
category.  One  alternative  would  be  to 
add  individually  the  two  commerdally 
produced  HCFCs  (HCFC-22  and  HCFC- 
142b)  and  also  the  three  HCFCs  that  are 
believed  to  be  commercially  viable 
(HCFC-141b.  HCFC-123,  and  HCFC- 
124).  This  short  list  addition  would  be 
followed  by  a  Significant  New  Use  Rule 
(SNUR)  pursuant  to  section  S(a)(2]  of  the 
Toxic  Substances  Control  Act  (15  U.S.C. 


2604]  requiring  notification  of  production 
of  any  of  the  unlisted  HCFCs.  If 
reported,  EPA  would  initiate  rulemaking 
to  add  these  HCFCs  to  EPCRA  section 
313. 

By  listing  HCFCs  as  a  category 
persons  would  be  required  to  Hie  one 
report  for  their  total  HCFC  releases. 

They  would  not  report  on  individual 
HCFCs.  In  the  alternative  method  given 
above,  individual  Form  R  reports  would 
be  required  for  each  listed  chemical 
which  exceeds  an  activity  threshold. 
Comments  should  be  submitted  to  the 
address  listed  under  the  ADDRESSES 
unit.  All  comments  should  be  submitted 
on  or  before  August  24. 1992. 
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V'lll.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
each  federal  agency  to  classify  as 
“major"  any  rule  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  export  ma^ets. 

EPA’s  economic  analysis  estimates  up 
to  882  additional  reports  which  may 
entail  annual  costs  to  EPA  industry,  and 
States  of  up  to  $1.6  million  as  a  result  of 
the  proposed  addition  of  the  HCFC 
category  to  the  section  313  list  of  toxic 
chemicals.  EPA  anticipates  that  this 
proposed  addition  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  Therefore,  EPA  has 
determined  that  this  proposed  rule  is  not 
“major." 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities.” 

40  CFR  part  372  exempts  certain  small 
businesses  from  reporting:  specifically, 
those  facilities  with  fewer  than  10  full¬ 
time  employees.  This  exclusion  exempts 
about  one-half  of  all  manufacturing 
facilities  in  Standard  Industrial 
ClassiHcation  (SIC)  codes  20  through  39 
from  section  313  reporting.  Additionaiiy, 
facilities  which  manufacture  or  process 
less  than  25,000  pounds  or  otherwise  use 
less  than  10,000  pounds  of  these 
chemicals  annually  are  not  required  to 
report  for  these  chemicals.  Thus,  many 
small  facilities  will  not  incur  any 
regulatory  costs  in  association  with  this 
proposed  rule.  While  not  all  small 
establishments  will  be  exempt.  EPA’s 
economic  analysis  indicates  that 
potential  compliance  costs  should  not  be 
of  sufficient  magnitude  to  place  smaller 
facilities  required  to  report  at  a 
competitive  disadvantage.  Therefore, 
EPA  concludes  that  this  proposed  rule  is 
not  likely  to  significantly  impact  small 
entities. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C, 

3501  et  seq.,  and  has  assigned  OMB 
control  number  2070-0093. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  43  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St,  SW..  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  OfTice  of 
Management  and  Budget  728  Jackson 
Place  NW..  Washington.  DC  20503. 
marked  “Attention:  Desk  Officer  for 
EPA." 

List  of  Subjects  in  40  CFR  Part  372 

Conununity  right-to-know. 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  ’Toxic 
chemicals. 
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Dated:  June  3, 1992. 

Victor  }.  Kimm, 

Acting  Assistant  A  dministrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore  it  is  proposed  that  40  CFR 
part  372  be  amended  to  read  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 

2.  In  §  372.65(c],  by  alphabetically 
adding  the  category, 
hydrochlorofluorocarbons  to  read  as 
follows: 

§  372.65  Chemicals  and  chemical 
categories  to  which  the  part  applies. 

*  «  «  *  * 

(c)  *  *  * 


Category  Name 

Eftective 

Date 

Hydrochtorofluofocartxxis 

C,H,CI,F, 

Where:  n  =  1-3;  x,  y.  z,  do  not  equal 
0;  and  x+y-n  =  2n  -i-  2 

1/1/94 

[FR  Doc.  92-14099  Filed  6-23-92;  8:45  am] 
BILUttG  CODE  6S60-S0-F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-1^,  RM-7993] 

Radio  Broadcasting  Services;  White 
Stone,  VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Windmill 
Communications  seeking  the 
substitution  of  Channel  285A  for 
Channel  261A  at  White  Stone,  Virginia, 
and  the  modification  of  Station  WNDJ- 
FM’s  construction  permit  to  specify 
operation  on  Channel  285A.  Channel 
285A  can  be  allotted  to  White  Stone  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.7  kilometers  (4.2  miles]  northwest  to 
accommodate  Windmill’s  desired 
transmitter  site.  The  coordinates  for 
Channel  285A  at  White  Stone  are  North 
Latitude  37-42-00  and  West  Longitude 
76-26-00. 


DATES:  Commnets  must  be  filed  on  or 
before  August  10, 1992,  and  reply 
comments  on  or  before  August  25, 1992. 
ADDRESSES:  Federal  Communications 
Conunission,  Washington.  DC  20554.  In 
addition  to  Hling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  F.  Swift,  Esq., 

Tierney  &  Swift,  1200  Eighteenth  Street 
NW.,  Suite  210,  Washington,  DC  20036 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACr. 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-126,  adopted  June  4, 1992,  and 
released  June  19, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW;  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  Hling 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Beverly  McKittrick, 

Assistant  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  92-14863  Filed  6-23-92;  8:45  am) 
BILLINO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-130,  RM-8007] 

Radio  Broadcasting  Services;  Canyon 
City,  OR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  ’The  Commission  requests 
comments  on  a  petition  filed  by  Blue 
Mountain  Broadcasting  seeking  the 
allotment  of  Channel  233A  to  Canyon 
City,  Oregon,  as  the  community’s  Rrst 
local  FM  service.  Channel  233A  can  be 
allotted  to  Canyon  City  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  North 
Latitude  44-23-18  and  West  Longitude 
118-56-54. 

DATES:  Comments  must  be  filed  on  or 
before  August  10, 1992,  and  reply 
comments  on  or  before  August  25, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  J.  Dominic  Monahan,  Esq., 
Dow,  Lohnes  &  Albertson,  1255-23rd 
Street  NW.,  suite  500,  Washington,  DC 
20037  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-130,  adopted  June  10, 1992,  and 
released  June  19, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


I 
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Federal  Communications  Commission. 
Beveriy  McKittrick, 

Assistant  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  92-14864  Filed  6-23-02;  8:45  am| 
nujNO  CODE  sria-oi-M 


47CFRPart73 

(MM  Docket  No.  92-131,  RM-80051 

Radio  Broadcasting  Services; 
Copenhagen,  NY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Tia  A. 
Soliday  seeking  the  substitution  of 
Channel  294C3  for  Channel  294A  at 
Copenhagen,  New  York,  and  the 
modiflcation  of  Station  WWLF-FM's 
construction  permit  to  specify  the  higher 
class  channel  Channel  294C3  can  be 
allotted  to  Copenhagen  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.3  kilometers  (7 
miles)  northeast  to  avoid  a  short-spacing 
to  Station  WPCX,  Channel  295B, 

Auburn,  New  York,  at  coordinates  North 
Latitude  43-56-30  and  West  Longitude 
75-33-00.  Canadian  concurrence  has 
been  requested  since  Copenhagen  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  August  10. 1992.  and  reply 
comments  on  or  before  August  25, 1992. 
addresses:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
F(X,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  of  consultant, 
as  follows:  Tia  A.  Soliday,  6481  Newport 
Road.  Warners.  New  York  13164 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-131.  adopted  June  10, 1992,  and 
released  June  19, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street  NW;  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center.  (202)  475-1422, 1714  21st  Street 
NW..  Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
not  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  ad  1.420. 

list  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Beverfy  McIGttrick. 

Assistant  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  92-14865  Filed  6-23-92;  8:45  am| 
eaUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-129.  RM-8006i 

Radio  Broadcasting  Services;  Grundy 
Center,  lA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Grundy 
Broadcasting  Company  seeking  the 
substitution  of  Channel  249C3  for 
Channel  249A  at  Grundy  Center.  Iowa, 
and  the  modification  of  Station  KGCI- 
FM’s  license  to  specify  operation  on  the 
higher  class  channel.  Channel  249C3  can 
be  allotted  to  Grundy  Center  with  a  site 
restriction  of  1B.2  kilometers  (11.3  miles) 
east  to  avoid  a  short-spacing  to  Station 
KHBT.  Channel  249A.  Humboldt.  Iowa, 
and  to  accommodate  petitioner’s  desired 
transmitter  site,  at  coordinates  North 
Latitude  42-21-25  and  W'est  Longitude 
92-33-14.  In  accordance  with  Section 
1.420(g)  of  the  Commission’s  Rules,  we 
W'ill  not  accept  competing  expressions  of 
interest  in  use  of  the  channel  at  Grundy 
Center  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  August  10, 1992.  and  reply 
comments  on  or  before  August  25. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 


as  follows:  Cary  S.  Tepper.  Esq., 

Putbrese.  Hunsaker  &  Ruddy.  6600 
Fleetwood  Road,  suite  100.  P.O.  Box  539. 
McLean,  Virginia  22101  (Counsel  to 
petitioner). 

FOR  further  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-129.  adopted  June  10, 1992,  and 
released  June  19. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street.  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  are  prohibited  in  Commission 
proceedings,  such  as  this  one.  which 
involve  channel  allotments.  See  47  CFR 
1.1204(b)  for  rules  governing  permissible 
ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Beveriy  McKittrick. 

Assistant  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

|FR  Doc.  92-14866  Filed  6-23-92;  8:45  am) 
BIU.INC  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  91-221;  FCC  92-2091 

Television  Broadcast  Services;  Video 
Marketplace 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  Notice  of  Proposed  Rule 
Making  proposes  alternative  means  of 
lessening  the  regulatory  burden  on 
television  broadcasters  as  they  seek  to 
adapt  to  the  multichannel  video 
marketplace.  Last  year  the  Commission 
released  a  Notice  of  Inquiry.  56  FR  40847 
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(August  16. 1991),  which  sought 
comment  on  whether  existing  television 
ownership  rules  and  related  policies 
should  be  revised  in  order  to  allow 
television  licensees  greater  flexibility  to 
respond  to  enhanced  competition  in  the 
distribution  of  video  programming.  This 
inquiry  was  prompted  by  the  FCC  Office 
of  Plans  and  Policy  Working  Paper  No. 

26  (June  1991)  (OPP  report),  which  found 
that  the  policies  of  the  Commission  and 
the  entire  federal  government  has 
spawned  new  competition  to  broadcast 
services  that  resulted  in  a  plethora  of 
new  services  and  choices  for  video 
consumers.  As  a  result  of  the  comments 
received  in  response  to  the  Notice  of 
Inquiry,  the  Commission  adopts  this 
Notice  of  Proposed  Rule  Making  to 
consider  changes  to  several  of  the 
structural  rules  that  have  governed  the 
television  industry  for  many  years. 

DATES:  Comments  are  due  on  or  before 
August  24, 1992,  and  replay  comments 
are  due  on  or  before  September  23, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  McKittrick,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202)  632- 
5414. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  in  MM  Docket 
No.  91-221  adopted  May  14, 1992,  and 
released  Jime  12, 1992.  The  complete 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 

1919  M  Street,  NW.,  Washington,  DC, 
and  also  may  be  purchased  kom  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21st  Street,  NW.,  Washington,  DC 
20036. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  issues  this  Notice 
of  Proposed  Rule  Making  ("Notice”)  in 
response  to  comments  to  its  Notice  of 
Inquiry.  56  FR  40847  (August  16, 1991), 
which  was  initiated  by  the 
Commission's  Office  of  Plans  and  Policy 
Working  Paper  #26,  Broadcast 
Television  in  a  Multichannel 
Marketplace  (June  1991)  (OPP  report).  In 
the  Notice  of  Inquiry,  the  Commission 
sought  comment  on  the  report  and  also 
asked  about  rules  and  policies  that 
could  be  revised  in  order  to  allow 
television  licensees  greater  flexibility  to 
respond  to  enhanced  competition  in  the 
distribution  of  video  programming.  The 
report  documented  enormous  changes  in 
the  market  for  video  programming  over 
the  period  between  1975  and  1990  and 


found  that  the  policies  of  the 
Commission  and  the  entire  federal 
government  (e.g,  the  1984  Cable  Act) 
had  spawned  new  competition  to 
broadcast  services  that  resulted  in  a 
plethora  of  new  services  and  choices  for 
video  consumers.  The  report  further 
suggested  that  these  competitive  forces 
were  affecting  the  ability  of  over-the-air 
television  to  contribute  to  a  diverse  and 
competitive  video  programming 
marketplace. 

2.  After  reviewing  the  comments  filed 
in  response  to  the  Notice  of  Inquiry,  the 
Commission  is  opening  this  proceeding 
to  consider  changes  to  several  of  the 
structural  rules  that  have  governed  the 
television  industry  for  many  years. 

These  include  rules  that  establish 
national  and  local  limits  for  the  number 
of  television  stations  in  which  one  entity 
may  hold  an  attributable  interest,  as 
well  as  certain  rules  governing  the  three 
national  networks.  The  Commission  will 
also  reexamine  the  radio-television 
cross-ownership  rule,  which  generally 
prohibits  one  entity  from  owning  both  a 
radio  and  a  television  station  that  serve 
substantially  the  same  area.  Through  its 
review  of  the  comments  filed  in 
response  to  the  proposals  the 
Conunission  presents  in  this  Notice  of 
Proposed  Rule  Making,  the  Conunission 
expects  to  identify  specific  rule  changes 
designed  to  assure  that  Commission 
policy  will  facilitate  the  further 
development  of  competition  in  the  video 
maricetplace  and  the  attendant 
advantages  to  consumers  in  increased 
choice. 

3.  The  comments  received  in  respond 
to  the  Notice  of  Inquiry  generally  concur 
that  the  television  industry  has 
undergone  significant  changes  in  the 
past  decade  and  a  half,  as  reflected  in 
the  current  state  of  the  video 
programming  market.  In  particular,  the 
industry  has  experienced  an  enormous 
expansion  in  the  number  of  video 
outlets  available  to  most  viewers  and  in 
the  alternative  sources  of  video 
programming.  Since  1975  the  number  of 
broadcast  television  stations  has 
increased  by  50  percent,  with 
independent  television  stations 
accounting  for  three-quarters  of  that 
growth.  Today,  more  than  half  of  all 
households  receive  ten  or  more  over-the- 
air  television  signals.  At  the  same  time, 
cable  television  has  grown  explosively 
as  a  competing  force.  By  1990, 
approximately  90  percent  of  television 
households  were  passed  by  cable:  of  all 
television  households  approximately  60 
percent  subscribed  to  cable.  With  cable 
channels  included,  more  than  half  of  all 
households  now  receive  at  least  30 
channels.  In  addition,  new  program 
networks  have  emerged.  Other 


multichannel  video  providers  such  as 
home  satellite  dish  systems  and  home 
videocassette  recorders  also  provide 
alternative  sources  of  video 
programming. 

4.  As  more  program  choices  and  a 
wider  variety  of  programming  have 
emerged,  viewers  have  begun  to  mitigate 
from  traditional  broadcast  services  to 
other  program  sources.  The  percentage 
of  total  viewing  captured  by  broadcast 
television  stations  fell  from  81  percent  in 
the  1984-1985  television  season  to  70 
percent  during  the  1989-1990  season. 

This  decline  in  broadcast  share  results 
in  large  part  from  both  increased  cable 
penetration  and  increased  cable  viewing 
in  cable  households.  Declining  audience 
shares  have  been  reflected  in  declining 
advertising  revenues  for  broadcast 
television  stations  and  networks. 

5.  Just  as  the  record  reflects  consensus 
concerning  the  current  state  of  the 
market,  there  appears  to  be  general 
agreement  that  the  competitive  structure 
of  the  broadcast  television  industry  has 
changed  for  the  long  term  and  that  over- 
the-air  television  will  face  increasing 
competitive  pressure  from  multichannel 
media  with  dual  revenue  streams. 
Regulations  adopted  before  the  advent 
of  such  competition  may  reduce  the 
ability  of  broadcasters  to  respond 
competitively  and  to  continue  offering 
services  that  advance  the  public 
interest.  These  conclusions  lead  the 
Commission  to  reexamine  and  to 
propose  revisions  to  certain  of  the  rules 
governing  the  television  industry's 
market  structure. 

6.  National  Ownership  Limitations: 
Section  73.3555(d)  of  the  Commission'^ 
Rules  limits  the  number  and  audience 
reach  of  television  stations  in  which  a 
person  may  hold  an  attributable  interest 
to  12  stations  and  25  percent  of  total 
television  households.  The  rule  allows 
ownership  of  interests  in  up  to  two 
additional  stations  reaching  an 
additional  5  percent  of  total  television 
households  if  those  stations  are  minority 
controlled.  In  view  of  the  many  changes 
in  the  video  marketplace,  the 
Commission  seeks  comment  on  whether 
to  relax  the  national  ownership  rule  to 
allow  capture  of  increased  economies  of 
scale,  which  could  permit  the  production 
of  new  and  diverse,  including  locally- 
produced,  programming.  Moreover,  the 
Commission  l^lieves  that  the  primary 
concern  underlying  the  national 
ownership  rule — preventing  economic 
concentration  and  consequent  harm  to 
diversity — may  have  abated  with  the 
proliferation  of  television  stations  and 
alternative  sources  of  video 
programming.  If,  by  altering  the  current 
national  ownership  restrictions,  the 
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Commission  could  permit  broadcast 
television  stations  to  compete  more 
effectively  without  permitting  undue 
economic  concentration  or  loss  of 
programming  diversity,  the  Commission 
believes  it  should  consider  such  action. 

7.  With  these  consideration  in  mind, 
the  Commission  invites  comment  on 
amending  the  national  numerical  limit  to 
permit  common  ownership  of  20  or 
perhaps  24  television  stations  instead  of 
12  and  altering  the  national  reach 
restriction  to  permit  a  group  owner  to 
reach  35  percent  instead  of  25  percent  of 
the  national  audience.  This  moderate 
approach  would  allow  some  growth  in 
the  size  of  group  owners  and  provide  the 
Commission  an  opportunity  to  assess 
over  time  the  beneHts  and  any  costs  of 
increased  station  ownership.  The 
Commission  also  seeks  comment  on 
whether  a  smaller  increase  in  the  limits. 
e.g.  from  12  to  18  stations  and  25  to  30 
percent  reach,  would  adequately  serve 
its  goals.  Finally,  the  Commission  seeks 
comment  on  whether  it  should  modify 
only  the  numerical  limit  (and  retain  the 
25  percent  reach  limit)  to  address  the 
concern  that  it  is  the  numerical  limit  that 
unduly  restricts  group  owners  wishing  to 
invest  in  smaller  market  stations, 
because  such  owners  will  reach 
substantially  fewer  television 
households  when  they  reach  the 
numerical  cap  than  will  group  owners 
investing  in  larger  market  stations.  The 
Commission  also  invites  comment  on 
any  other  proposals  commenters  believe 
would  be  consistent  with  its  stated 
objectives.  In  addition,  the  Commission 
seeks  comment  on  including  a  similar 
minority  incentive  should  it  modify  the 
national  ownership  limitations  pursuant 
to  any  of  the  proposals  outline  above.  In 
particular,  commenters  are  asked  to 
address  how  such  an  incentive  should 
be  structured. 

8.  Contour  Overlap  ("Duopoly”): 
Section  73.3555(a)(3)  of  the 
Commission’s  Rules  prohibits  ownership 
of  cognizable  interests  in  television 
stations  with  overlapping  Grade  B 
contours.  The  duopoly  rule  is  the  oldest 
and.  as  far  as  diversity  is  concerned, 
peibaps  the  most  important  of  the 
Commission’s  ownership  restrictions. 
Yet,  it  is  common  ownership  of  precisely 
those  co-located,  same-service  facilities 
now  governed  by  the  duopoly  rule  that 
may  hold  the  most  promise  for  the 
greatest  economic  efficiencies.  As  the 
Commission  recently  stated  in  its 
decision  to  relax  the  radio  ownership 
rules.  Report  and  Order.  MM  Docket  No. 
91-140,  57  FR 18089  (April  29, 1992), 
allowing  ownership  of  more  than  one 
station  in  a  market  (or  region)  would 
permit  beneficial  merger  of 


administrative,  newsgathering,  and 
production  functions.  O^ering  a  wider 
audience  to  advertisers  and  sharing 
joint  and  common  costs,  regional 
networks  composed  of  stations  under 
common  ownership  could  also  compete 
more  effectively.  Moreover,  relaxing  the 
rule  may  enable  financially  troubled 
stations  to  remain  on  the  air  or  improve 
their  service,  thus  promoting  the 
Commission's  goals  of  diversity  and 
localism.  Finally,  the  Commission  notes 
that  the  level  of  competition  in  local 
markets  has  greatly  increased  since  the 
duopoly  rule  was  adopted  in  1964. 
Nonetheless,  given  the  fimdamental 
importance  of  the  contour  overlap 
limitation  in  protecting  the 
Commission’s  interest  in  diversity,  the 
Commission  believes  caution  is 
counseled  in  amending  this  rule. 

9.  Accordingly,  the  Commission  seeks 
comment  on  whether  and  how  it  might 
modify  the  contour  overlap  rule  to  afford 
broadcasters  greater  flexibility,  yet 
avoid  undue  harm  to  the  Commission’s 
underlying  competition  and  diversity 
concerns.  First,  the  Commission  invites 
comment  on  whether  it  should  change 
the  signal  contour  used  to  determine 
whether  prohibited  overlap  occurs  from 
the  Grade  B  to  the  Grade  A.  This  change 
would  narrow  the  geographic  area  in 
which  common  ownership  of  television 
stations  would  trigger  the  Commission’s 
rules  to  an  area  that  more  accurately 
reflects  a  station’s  core  market.  In 
addition,  the  rule  revision  would  permit 
common  ownership  of  stations  in 
neighboring  communities,  thus 
facilitating  increased  operating 
efficiencies.  The  Commission  seeks 
comment  on  whether,  given  the 
substantial  increase  in  video 
programming  services  available  to  the 
public  and  the  increasing  competition 
faced  by  broadcast  television,  the 
proposed  change  would  promote 
competition  without  threatening  local 
diversity. 

10.  The  Commission  also  seeks 
comment  on  whether  it  should  further 
modify  its  local  ownership  rules  to 
permit  common  ownership  of  television 
stations  with  overlapping  contours 
under  certain  limited  circumstances.  For 
example,  the  Commission  could  permit 
combinations  involving  only  UHF 
stations,  thus  allowing  the  licensees  of 
such  stations  to  capture  significant 
economies  of  scale  with  respect  to 
administrative,  newsgathering,  and 
production  functions.  This  alternative 
would  limit  mergers  to  the  class  of 
stations  that  are  often  handicapped  by 
less  favorable  signal  propagation 
characteristics  and  higher  technical 
operating  costs  than  VHF  stations  and 


that  tend  to  be  less  profltable  than  their 
VHF  competitors.  On  the  other  hand, 
limiting  the  rule  change  to  UHF  stations 
alone  would  prevent  mergers  between 
strong  VHF  and  weak  UHF  stations. 
Permitting  such  mergers  might  be 
effective  in  preserving  or  improving  the 
service  of  UHF  stations.  Accordingly, 
the  Commission  also  seeks  comment  on 
whether  it  should  permit  the 
combination  of  any  two  stations  where 
one  of  the  stations  is  a  UHF  facility  and 
where  a  minimum  number  of  separately 
owned  television  stations  would  remain 
after  the  proposed  combination.  The 
Commission  invites  comment  on  these 
and  other  proposals  that  might 
encourage  innovative  business 
arrangements  that  increase  the 
competitiveness  of  stations  but  do  not 
undermine  the  Commission’s  interest  in 
diversity. 

11.  Time  Brokerage  Agreements:  In  the 
radio  ownership  proceeding,  the 
Commission  adopted  new  rules 
designed  to  limit  time  brokerage 
agreements  that  appear  to  thwart  the 
purpose  of  its  national  and  local  radio 
ownership  rules.  The  Commission  seeks 
comment  on  the  extent  to  which  time 
brokerage  or  LMAs  are  a  pervasive 
phenomenon  in  television,  whether  they 
present  the  same  competitive  concerns 
the  Commission  found  in  the  radio 
industry  and  whether  the  Commission 
similariy  should  restrict  them  in  the 
television  station  context  if  the 
Commission  substantially  relaxes  the 
television  local  ownership  rules. 

12.  Radio-Television  Cross-Ownership 
Rule:  Section  73.3555(b)  of  the 
Commission’s  Rules  prohibits  a  party 
from  holding  cognizable  ownership 
interests  in  a  radio  station  and  a 
television  station  located  in  the  same 
market  Note  7  to  this  rule  states  that  it 
is  the  Commission’s  policy  to  look 
favorably  upon  requests  fqr  waiver  of 
this  rule  if  the  combination  would  occur 
in  one  of  the  top  25  television  markets 
and  30  separately  owned,  operated,  and 
controlled  broadcast  licensees  would 
remain  after  the  combination,  or  if  the 
request  involves  a  “failed”  station. 

Given  the  growth  of  cable  services  and 
the  increase  in  the  number  of  both  radio 
and  television  stations,  the 
Commission’s  local  ownership  rules 
alone  may  be  sufficient  to  ensure 
competitive  and  diverse  radio  and 
television  markets.  Accordingly,  one 
approach  to  modifying  the  Commission’s 
local  ownership  rules  would  be  to 
permit  consolidation  of  radio  and 
television  ownership  under  the 
respective  rules  for  each  service  without 
the  additional  limitation  of  a  “one-to-a- 
market"  rule.  The  Commission  invites 
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comment  on  whether  this  approach 
would  best  serve  the  Commission's 
public  interest  goals.  At  the  same  time, 
given  that  the  Commission  has  just 
relaxed  the  radio  ownership  rules  and  is 
considering  in  this  proceeding  proposals 
to  relax  the  duopoly  rule  for  television, 
the  Commission  also  seeks  comment  on 
a  more  moderate  approach  which  would 
permit  ownership  of  one  AM.  one  FM. 
and  one  television  station  in  a  market. 
This  alternative  would  allow 
broadcasters  to  achieve  efbciencies 
from  consolidated  operation  but  also 
would  limit  local  cross-service 
ownership.  A  third,  more  cautious 
approach  would  be  to  eliminate  the  one- 
to-a-market  rule  only  for  TV/ AM 
combinations.  This  option  would 
provide  benefits  of  consolidation  to  both 
television  stations  and  the  AM  service. 

A  fourth  approach  would  be  to  codify 
the  waiver  criteria  adopted  in  1989  and 
apply  them  to  any  market,  not  just  the 
top  25,  in  which  30  “independent  voices” 
would  remain.  Codifying  the  waiver 
criteria  in  this  manner  would  give 
broadcasters  greater  flexibility  and  save 
both  Commission  and  applicant 
resources  that  are  now  spent  on  such 
waiver  requests.  Finally,  commenters 
are  invited  to  propose  other  approaches 
to  modifying  this  rule,  indicating  how 
their  proposal  would  promote  a 
financially  healthy  and  diverse  set  of 
competitors  in  the  local  media 
distribution  market. 

13.  Dual  Networic  Rule:  Under 

§  73.658(g)  of  the  Commission's  rules,  a 
television  station  cannot  affiliate  with  a 
network  that  operates  more  than  one 
network  if  the  networks  operate 
simultaneously  and  serve  substantially 
overlapping  geographic  areas.  This  rule 
was  adopt^  in  1941,  when  the 
Commission  found  that  operation  of  two 
radio  networks  gave  NBC  excessive 
control  over  its  affiliates  because  their 
contracts  did  not  spiecify  whether  a 
station  was  part  of  the  Red  or  Blue 
network.  The  rule  was  extended  to 
television  networks  in  1946.  In  1977,  the 
Conunission  repealed  the  rule  for  radio 
after  concluding  that  the  tremendous 
increase  in  the  number  of  radio  stations, 
the  greatly  lessened  economic 
importance  of  networks,  and  the  change 
in  the  type  of  network  programming 
(from  half-hour  or  longer  entertainment 
programming  to  periodic  news  and 
information  segments  of  five  minutes) 
rendered  the  rule  an  arbitrary  restraint 
on  stations'  freedom  to  schedule 
networic  programming. 

14.  As  the  Commission's  review  of  the 
changing  video  environment  indicates, 
one  of  the  principal  developments  taking 
place  is  the  growth  of  multiple  channel 


service  providers,  which  enjoy  certain 
economics  of  scale  and  marketing 
advantages. 

15.  The  Commission  notes  that,  with 
the  advancement  of  satellite  technology 
and  associated  video  compression,  the 
television  networks  could  become 
multichannel  competitors  by  introducing 
a  multiple  diannel  netwoik  and  making 
more  efficient  use  of  their  existing 
netwoik  distribution  facilities.  To  the 
extent  the  dual  netwoik  rule  forestalls 
such  innovations  that  would  enhance 
program  diversity  and  competition  and 
increase  the  efficiency  of  spectrum 
usage,  the  rule  may  be  disserving  the 
public  interest,  especially  since  the 
television  networks  have  the  resources 
to  invest  in  technological  development 
and  the  ability  to  supply  programming 
for  additional  channels.  In  the  context  of 
this  multiplicity  of  network  and  other 
program  sources,  the  Commission 
believes  that  repeal  of  the  dual  network 
rule  might  expand  the  flexibility 
available  to  existing  broadcast  program 
providers  with  little  risk  to  diversity. 

The  Commission  seeks  comment, 
however,  on  the  possibility  that 
eliminating  the  rule  would  prevent  entry 
of  new,  independent  programming 
sources,  which  are  more  likely  to  lack 
(or  to  require  more  time  to  arrange  for) 
the  funds  needed  to  create  a  full 
complement  of  programming  for  new 
distribution  channels.  The  Commission 
also  seeks  comment  on  the  possible 
effect  of  this  proposal  on  network- 
affiliated  broadcast  television  stations 
and  whether  any  safeguards  are  needed 
to  counteract  possible  anticompetitive 
conduct. 

16.  Network  ownership  of  stations: 
Section  73.658(f)  of  the  Commission's 
rules  provides  that  a  network  or  an 
entity  controlled  by  a  network  cannot 
own  television  stations  in  areas  where 
there  are  few  television  stations  or  the 
stations  are  of  such  unequal  desirability 
that  competition  would  be  restrained  by 
allowing  such  licensing.  The 
Commission  found  that  ownership  of 
stations  by  netwoiks  renders  them 
inaccessible  to  competing  networks,  and 
this  “bottling  up"  of  the  best  facilities 
discouraged  the  creation  and  growth  of 
new  networks.  In  view  of  the  radical 
changes  in  the  television  marketplace, 
the  Commission  requests  comment  on 
repealing  this  rule.  In  this  regard,  the 
Commission  notes  that  even  stations  in 
the  smallest  maikets  are  subject  to 
significant  competition  today,  whether 
from  other  broadcast  stations,  cable, 
satellite  dishes,  other  multichannel 
competition,  or  VCRs.  The  Commission 
thus  seeks  comment  on  the  following 
questions:  (1)  Is  there  any  basis  to 


assume  that  a  networic  could  achieve  an 
unfair  competitive  advantage  over  the 
other  station  owners,  induing  large 
group  owners,  that  are  not  subject  to 
this  restriction?  (2)  Would  allowing 
networks  into  the  smallest  markets 
bring  better  service  to  the  public?  (3)  Is 
there  a  need  for  this  separate  rule  in 
addition  to  the  Commission's  duopoly 
and  one-to-a-maiket  rules? 

17.  Broadcast  of  the  programs  of  more 
than  one  network:  Section  73.658(1)  of 
the  Commission's  rules  provides  that  in 
television  markets  in  which  two  stations 
have  already  affiliated  with  two  of  the 
three  major  networks  and  in  which  there 
are  one  or  more  independent  stations 
with  reasonably  comparable  facilities, 
the  network  without  an  affiliate  in  that 
market  must  first  offer  its  programming 
to  the  independent  station  before 
offering  it  to  the  affiliated  stations.  This 
rule  was  adopted  in  1971  to  prevent 
network  bias  against  primary 
affiliations  with  independent  stations 
(particularly  UHF  stations)  in  favor  of 
secondary  VHF  affiliations.  The 
practical  effect  of  the  rule  is  to  force  the 
third  network  to  affiliate  with  the  UHF 
station,  thus  providing  independent 
stations  enhanced  access  to 
programming.  Given  the  great  increase 
in  the  supply  of  programming  since  the 
rules'  adoption  in  1971,  the  Commission 
questions  whether  any  reason  remains 
for  a  rule  limiting  the  options  of 
networks  as  “sellers”  of  network 
programming  and  local  television 
stations  as  “buyers”  of  that 
programming.  On  the  other  hand, 
network  programming  may  be  so 
commercially  valuable  that  providing 
independent  stations  access  to  such 
programming  in  the  circumstances 
covered  by  this  rule  may  be  viewed  as 
enhancing  to  their  ability  to  compete. 
The  Commission  thus  seeks  comment  on 
whether  market  changes  now  warrant 
its  repealing  the  rule. 

Initial  Regulatory  Flexibility  Analysis 

1&  Reason  for  the  action:  This 
proceeding  was  initiated  to  review  and 
update  the  Commission's  national  and 
local  television  ownership  rules,  certain 
television  cross-ownership  rules,  and 
certain  rules  governing  the  television 
broadcast  netwoiks. 

19.  Objective  of  this  action:  The 
actions  proposed  in  this  Notice  are 
intended  to  relax  some  of  the  national 
and  local  ownership  and  cross¬ 
ownership  restrictions  on  television 
broadcasters,  and  certain  business 
restrictions  on  the  broadcast  television 
networks,  to  enable  them  to  adjust  to 
the  changing  communications 
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marketplace,  and  to  better  respond  to 
the  needs  of  the  public. 

20.  Legal  basis:  Authority  for  the 
actions  proposed  in  this  Notice  may  be 
found  in  sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  and  303. 

21.  Reporting,  recordkeeping,  and 
other  compliance  requirements  inherent 
in  the  proposed  rule:  None. 

22.  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  the  proposed 
rule:  None. 

23.  Description,  potential  impact  and 
number  of  small  entities  involved: 
Approximately  2700  existing  television 
broadcasters  of  all  sizes  may  be 
affected  by  the  proposals  contained  in 
this  decision. 

24.  Any  significant  alternatives 
minimizing  the  impact  on  small  entities 
and  consistent  with  the  stated 
objectives:  The  proposals  contained  in 
this  Notice  of  Proposed  Rule  Making  are 
meant  to  simplify  and  ease  the 
regulatory  burden  currently  placed  on 
commercial  television  broadcasters. 

25.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  Hling  deadlines  as  comments  on 
the  rest  of  the  Notice,  by  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  IRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  601  etseq.  (1981)). 

•Ex  Parte 

26.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1,1203  and 
1.1206(a). 

27.  Pursuant  to  applicable  procedures 
set  forth  in  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  August 
24, 1992,  and  reply  comments  on  or 
before  September  23, 1992.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 


an  original  and  four  copies  of  comments, 
reply  comments,  and  supporting 
comments.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554. 

list  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary, 

[FR  Doc.  92-14867  Filed  6-23-92;  8;45  am] 
BILUNO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-128,  RM-6002] 

Radio  Broadcasting  Services;  South 
Hiil  and  Lawrenceviiie,  VA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Old  Belt 
Broadcasting  Corporation  seeking  the 
exchange  of  channels  between  Station 
WSHV-FM,  Channel  288A.  South  Hill. 
Virginia,  and  Station  WHFD-FM. 
Channel  255A.  Lawrenceviiie,  Virginia, 
and  the  modification  of  the 
authorizations  of  both  stations, 
accordingly.  Channel  255A  and  Channel 
288A  can  be  allotted  to  South  Hill  and 
Lawrenceviiie  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  sites  specified  in 
Station  WSHV-FM’s  and  WHFD-FM’s, 
respectively.  The  coordinates  for 
Channel  255A  at  South  Hill,  Virginia,  are 
36-44-39  and  78-09-42.  The  coordinates 
for  Channel  288A  at  Lawrenceviiie, 
Virginia,  are  36-45-10  and  77-51-49. 
DATES:  Comments  must  be  filed  on  or 
before  August  10, 1992,  and  reply 
comments  on  or  before  August  25. 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Earl  R.  Stanley,  Esq., 
Wilkinson.  Baricer,  Knauer  &  Quinn. 

1735  New  York  Avenue,  NW., 
Washington,  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
proposed  Rule  Making,  MM  Docket  No. 
92-128,  adopted  June  10, 1992,  and 
released  June  18, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  RegiUatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  Information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission, 
Beverly  McKittrick, 

Assistant  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  92-14868  Filed  6-23-82: 8:45  am] 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Oay  Rndings 
on  Petitions  to  List  the  Corral  Beach 
Sand  Dune  Weevil  and  to  Delist  the 
San  Joaquin  Kit  Fox 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  petition  findings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  90-day 
findings  on  a  petition  to  add  the  Corral 
Beach  sand  dune  weevil  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  on  a  petition  to  delist  the  San 
Joaquin  kit  fox.  The  Service  finds  that 
the  petitions  have  not  presented 
substantial  information  indicating  that 
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the  requested  actions  may  be 
warranted. 

DATES:  The  findings  announced  in  this 
notice  were  made  on  October  23. 1990, 
for  the  Corral  Beach  sand  dune  weevil, 
and  July  30, 1991,  for  the  San  Joaquin  kit 
fox.  Comments  and  materials  related  to 
these  petition  findings  may  be  submitted 
to  the  Assistant  Regional  Director  at  the 
address  below  until  further  notice. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning 
these  two  petitions  should  be  submitted 
to  the  Assistant  Regional  Director,  Fish 
and  Wildlife  Enhancement,  U.S.  Fish 
and  Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 

Portland.  Oregon  97232.  The  petitions, 
findings,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Propp,  Staff  Biologist  at  the 
above  address  (503/231-6131 J. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(bJ(3}(AJ  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  that 
the  Service  make  a  finding  on  whether  a 
petition  to  list  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  in  the  Federal 
Register.  If  the  Service  finds  that  a 
petition  presents  substantial  information 
indicating  that  a  requested  action  may 
be  warranted,  then  the  Service  initiates 
a  status  review  on  that  species. 

On  June  15, 1989,  the  ^rvice  received 
a  petition  dated  June  8, 1989,  from  Ms. 
Sandra  Russell,  Malibu,  California,  to 
list  the  Corral  Beach  sand  dune  weevil 
[Trigonoscuta  dorothea  corallana)  as 
threatened.  The  petition  stated  that  the 
Corral  Beach  sand  dune  weevil  is 
known  only  from  the  dune  area  of 
Corral  Beach,  Los  Angeles  County, 
California,  and  is  threatened  by  a 
proposed  housing  development  and 
construction  of  a  golf  course.  The 
petitioner  cited  a  publication  by  the  late 
Dr.  William  D.  Pierce,  Curator  of  Insects, 
Natural  History  Museum  of  Los  Angeles 
County,  as  part  of  her  justiffcation  for 
listing.  Dr.  Rerce  identiHed  the  Corral 
Beach  population  of  sand  dune  weevils 
as  a  distinct  subspecies,  after 
examination  of  only  three  specimens 
collected  in  1939. 

The  petition  has  been  reviewed  by  the 
Fish  and  Wildlife  Enhancement  staff  at 


the  Carlsbad  Field  Office  in  Carlsbad, 
California  (formerly  the  Laguna  Niguel 
Field  Office,  in  Laguna  Niguel, 

California).  This  finding  is  based  on 
documentation  and  contacts  with  Dr. 
Elbert  Sleeper,  entomologist.  Biology 
Department,  California  State  University. 
Long  Beach;  Mr.  Lee  Stark,  County  of 
Los  Angeles,  Regional  Planning 
Department;  and  the  Fish  and  Wildlife 
Enhancement  staff  at  the  Sacramento, 
California  Field  Station. 

Dr.  Sleeper  is  re-evaluating  the 
taxonomic  status  of  Trigonoscuta 
dorothea  populations  in  southern 
California.  He  believes  the  taxonomic 
status  Trigonoscuta  dorothea  corallana 
is  highly  questionable  based  upon  the 
obsure  characteristics  and  small  sample 
sizes  previously  used  by  Dr.  Pierce  in 
delineating  this  subspecies.  No  one  has 
sampled  sand  dune  weevils  in  areas 
immediately  adjacent  to  Corral  Beach, 
and  hence,  no  data  indicating  whether 
or  not  this  population  interbreeds  with 
other  populations  having  adjacent  and/ 
or  overlapping  distributions  is  available. 
The  Corral  Beach  sand  dune  weevil  may 
not  be  a  truly  distinct  subspecies. 

Originally,  a  proposed  development  of 
approximately  340  acres  in  the  Corral 
Beach  and  Corral  Creek  Canyon  area  of. 
Los  Angeles  County,  California, 
included  construction  of  a  golf  course 
and  several  high  density  housing  tracts. 
This  development  posed  a  potential 
threat  to  the  Corral  Beach  population  of 
the  sand  dune  weevil  through  direct 
alteration,  destruction,  and/or 
contamination  of  the  habitat  in  which 
the  weevil  resides.  Currently,  plans  for 
the  golf  course  and  beach  development 
have  been  suspended.  Negotiations  are 
ongoing  between  the  National  Park 
Service,  Santa  Ana  National  Recreation 
Area;  the  County  of  Los  Angeles;  and  a 
private  landowner,  for  a  land  exchange 
that  will  transfer  ownership  of 
approximately  200  acres  of  the  area 
where  the  Corral  Creek  development 
was  to  occur  to  the  National  Park 
Service.  In  addition,  only  low  density 
residential  development  would  be 
allowed  on  the  remaining  140  acres, 
which  are  located  inland  above  Corral 
Creek  Canyon.  These  actions  should  not 
pose  a  significant  threat  to  this  species. 

Because  of  questionable  taxonomic 
status  and  lack  of  threats  facing  this 
taxon,  the  Service  finds  that  the 
petitioner  has  not  presented  substantial 
information  indicating  the  requested 
action  may  be  warranted.  This  decision 
is  based  on  scientific  and  commercial 
information  contained  in  the  petition, 
referenced  in  the  petition,  and  otherwise 
available  to  the  Service  at  this  time. 

On  December  23. 1990,  the  Service 
received  a  petition  from  Dr.  Thomas  P. 


O’Farrell  of  Boulder  City,  Nevada,  to 
delist  the  endangered  San  Joaquin  kit 
fox  [Vulpes  macrotis  mutica). 

The  petition,  dated  December  20, 1990, 
is  based  on  taxonomic  considerations 
concerning  the  two  arid-land  fox  species 
known  as  the  kit  fox  (Vulpes  macrotis) 
and  the  swift  fox  (Vulpes  velox),  and 
their  respective  subspecies.  Essentially, 
Dr.  O’Farrell  states  that  the  San  Joaquin 
kit  fox  should  be  delisted  because  it  is 
no  longer  a  vaild  taxon.  To  support  the 
petition,  he  submitted  a  recent  article 
from  the  Journal  of  Mammalogy  entitled 
“Evolutionary  and  taxonomic 
relationships  among  North  American 
arid  land  foxes”  (Dragoo  et  al.  1990). 
Based  on  morphometric  and 
electrophoretic  analyses,  these  authors 
conclude  that  all  arid-land  foxes  in 
North  America  should  be  synonymized 
under  one  species.  Vulpes  velox,  but 
that  two  subspecies  should  be 
recognized,  V.  v.  marcrotis  and  V.  v. 
velox,  more  or  less  coinciding  with  the 
taxa  traditionally  known  as  the  kit  fox 
and  the  swift  fox.  respectively.  Under 
this  arrangement,  ail  formerly 
recognized  subspecies  of  kit  foxes  and 
swift  foxes  would  be  synonymized 
under  one  or  the  other  of  the  above 
subspecies.  'The  taxonomic  status  of  the 
federally  listed  San  Joaquin  kit  fox 
would  be  reduced  from  a  subspecies  to  a 
population  of  a  subspecies. 

The  taxonomic  relationships  of  the 
arid-land  foxes  have  been  debated  for 
some  time  (Rohwer  and  Kilgore  1973, 
Waithman  and  Roest  1977,  Hall  1981, 
Stromberg  and  Boyce  1986).  In  part,  this 
results  ffom  the  fact  that  there  is  little 
genetic  variability  in  the  Order 
Carnivora,  particularly  within  the 
Family  Canidae  (Seal  1969,  Clark  et  al. 
1975,  Wayne  and  O’Brien  1987),  which 
has  led  to  difficulties  in  determining 
where  taxonomic  divisions  in  these 
groups  occur.  *1110  study  on  which  this 
petition  is  based  acknowledges  this  fact, 
stating  that  genetic  similarity  among 
populations  of  kit  foxes  and  swift  foxes 
analyzed  is  “extremely  high"  (Dragoo  et 
al.  1990).  For  example,  electrophoretic 
data  indicated  that  Vulpes  velox  and  the 
geographically  nearest  nominal 
subspecies  of  V.  macrotis  are  nearly 
identical.  Yet  these  authors  also  state 
that  morphometric  data  from  this  study 
“clearly  differentiate”  between  the  kit 
fox  and  swift  fox,  and  that 
morphometrically  these  taxa  differ 
“undramatically  but  consistently” — a 
situation  that  “might  be  expected  of 
either  closely  related  species  or  well- 
differentiated  subspecies  of  one 
species”  (Dragoo  et  al.  1990). 

The  Service  is  aware  of  additional 
research,  now  in  progress,  that  utilizes 
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mitochondrial  DNA  (mtDNA)  analysis  to 
clarify  the  genetic  relationships  of  North 
American  arid-land  foxes.  According  to 
researchers  conducting  this  study, 
mtDNA  analysis  is  more  sensitive  to 
small  population  differences  than  either 
morphometric  or  electrophoretic 
techniques  (Katherine  Ralls, 

Smithsonian  Institution,  pers.  comm.; 
Robert  Wayne,  University  of  California. 
Los  Angeles,  pers.  comm.).  Though  not 
yet  published,  preliminary  results  of  this 
study  indicate  that  mtDNA  haplotypes 
of  kit  foxes  and  swift  foxes  are  more 
geograi^ically  structured  than  those  of 
larger  candis,  suggesting  more  restricted 
gene  flow  in  these  small  foxes.  Results 
of  this  study  also  suggest  that  a  hybrid 
zone  exists  between  kit  foxes  and  swift 
foxes  in  eastern  New  Mexico,  as  do 
previous  studies  (Rohwer  and  Kilgore 
1973),  and  that  some  gene  flow  has 
occurred  between  Colorado  swift  fox 
populations  and  Nevada  kit  fox 
populations  (Ralls,  pers.  comm.). 

Because  of  the  incomplete  stage  of  this 
study,  it  is  not  clear  at  this  time  what 
conclusions  will  be  drawn  concerning 
the  specific  or  subspecific  status  of  kit 
foxes  and  swift  foxes  (Wayne,  pers. 
comm.). 

The  preliminary  results  of  both  the 
electrophoretic  and  mtDNA  analyses 
tend  to  confirm  that  the  San  Joaquin  kit 
fox  is  a  distinct  population  of  arid-land 
fox,  regardless  of  how  it  is 
taxonomically  defined.  Dragoo  et  al. 
(1990)  report  that  Vulpes  macrotis 
nevadensis  from  Nevada  and  V.  m, 
mutica  from  the  San  Joaquin  Valley  are 
the  most  divergent  genetically  of  the 
nominal  taxa  analyzed.  Preliminary 
results  of  the  mtDNA  study  show  that 
mtDNA  haplotypes  for  the  San  Joaquin 
kit  fox  are  the  most  derived  (the  most 
different  from  the  ancestral  type)  of  all 
kit  fox  and  swift  fox  populations 
studied,  suggesting  that  this  fox  is  a 
distinct  monophyletic  group  (Ralls,  pers. 
comm.).  These  results  support  the 
general  observation  that  the  San  Joaquin 


kit  fox  is  geographically  isolated  from 
other  kit  fox  populations  by  the  Sierra 
Nevada  and  Tehachapi  mountain 
ranges.  They  also  support  current  and 
continued  Federal  protection  for  this  kit 
fox  population,  because  the  Act  permits 
listing  of  “any  subspecies  of  fish  or 
wildlife  or  plants,  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature.” 

The  petition  to  delist  the  San  Joaquin 
kit  fox  has  been  reviewed  by  the  Fish 
and  Wildlife  Enhancement  sta^  in 
Sacramento,  California,  and  by  Regional 
Office  staff  in  Portland,  Oregon.  No 
scientific  data  concerning  kit  fox 
population  status  or  other  demographic 
information  of  any  kind  was  submitted 
in  support  of  this  petition.  It  is  based 
only  on  taxonomic  considerations. 

Based  on  the  preceding  discussion,  the 
Service  concludes  that  the  status  of  kit 
fox  and  swift  fox  taxonomy  remains 
open  to  interpretation  and  is  the  subject 
of  continuing  scientific  debate.  Dragoo 
et  aJ.  (1990)  presents  information  that 
certainly  has  scientific  merit,  and  the 
taxonomy  proposed  therein  has  been 
accepted  by  some  authors.  However, 
taxonomic  revisions  referenced  in  the 
petition  have  not  been  accepted 
universally,  and  the  ongoing  mtDNA 
study  may  shed  additional  light  on  this 
question.  The  Service  further  concludes 
that  the  San  Joaquin  kit  fox  is  a  distinct 
population  segment  that  is  subject  to 
protection  under  the  Act  regar^ess  of 
the  outcome  of  continuing  debate  over 
arid-land  fox  taxonomy. 

In  conclusion,  the  Service  finds  that 
the  petitioner  has  not  presented 
substantial  information  indicating  that 
delisting  the  San  Joaquin  kit  fox  may  be 
warranted.  This  decision  is  based  on 
scientiHc  information  contained  in  the 
petition,  referenced  in  the  petition,  and 
otherwise  available  to  the  Service  at 
this  time. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-040-1] 

Availabiity  of  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact  Concerning 
Mexican  Fruit  Fly  Eradication  Project 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  and  is 
making  available  an  environmental 
assessment  and  finding  of  no  signiHcant 
impact  for  the  Mexican  fruit  fly 
eradication  project  in  the  Los  Angeles, 
CA,  area.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  methods  employed 
to  eradicate  the  Mexican  fruit  fly  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
addresses:  Copies  of  the 
environmental  assessment  and  frnding 
of  no  signifrcant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 

Washington,  DC  20250,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  In  addition,  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact  may  be  ' 
obtained  upon  request  frtim: 

(1)  Michael  B.  Stefan,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  640, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247;  or 

(2)  Jim  Reynolds,  Regional  Director, 


Western  Regional  Offrce,  9580  Micron 
Avenue,  Sacramento,  CA  95827,  (916) 
551-3220. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 

APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  7  U.S.C.  147a,  148, 
and  450,  the  Secretary  of  Agriculture  is 
authorized  to  cooperate  with  the  States 
and  certain  other  organizations  and 
individuals  to  control  and  eradicate 
plant  pests. 

The  Mexican  fruit  fly,  which  is 
present  in  the  Los  Angeles,  CA,  area,  is 
an  exotic  agricultural  pest  that  attacks 
fruit  such  as  citrus,  mangoes,  avocados, 
peaches,  pears,  and  a  wide  variety  of 
other  fruits  and  vegetables.  The  short 
life  cycle  of  the  Mexican  fr^lit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses 
in  commercial  citrus-producing  areas. 

The  U.S.  Department  of  Agriculture 
(USDA),  in  cooperation  with  the  State  of 
California,  has  developed  a  project  to 
eradicate  the  Mexican  fruit  fly  in  the  Los 
Angeles,  CA,  area. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  USDA,  has 
prepared  an  environmental  assessment 
to  evaluate  the  effects  of  this 
eradication  project  on  the  environment. 
Based  on  the  environmental  assessment, 
APHIS  has  determined  that  the 
eradication  project  in  California  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (7  CFR  part  lb). 
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and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 

1979,  and  44  FR  51272-51724,  August  31, 
1979. 

Done  in  Washington,  DC,  this  18th  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-14817  Filed  6-23-92;  8:45  am] 
BILUNQ  CODE  3410-34-M 

[Docket  No.  92-073-1] 

List  Of  Approved  Ports  of  Embarkation 
for  the  Export  of  Animals  to  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  This  notice  provides  the 
public  with  a  list  of  10  ports  available 
for  the  export  of  animals  from  the 
United  States  into  Mexico.  These  ports 
are  approved  by  the  Government  of 
Mexico  for  this  purpose.  We  are 
providing  this  information  as  a  courtesy 
to  persons  interested  in  exporting 
animals  from  the  United  States  into 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Michael  David,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  Veterinary  Services,  APHIS, 
USDA,  room  761,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-7511. 

SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  regulates  the  exportation  of 
certain  animals  to  ensure  that  they  are 
free  from  communicable  diseases.  The 
regulations  in  9  CFR  part  91  (referred  to 
below  as  the  regulations),  among  other 
things,  list  the  APHIS-approved  ports  of 
embarkation  for  all  horses,  cattle,  sheep, 
swine,  and  goats  exported  from  the 
United  States  to  any  country  except 
Mexico  or  Canada.  The  regulations  do 
not  require  animals  exported  to  Mexico 
or  Canada  to  be  exported  through 
APHIS-approved  ports  of  embarkation. 
However,  the  Mexican  government  has 
approved  ports  of  embarkation  for 
animals  exported  from  the  United  States 
into  Mexico. 


Federal  Register  /  Vol.  57,  No.  122,  /  Wednesday,  June  24,  1992  /  Notices 


28171 


The  Director  of  Animal  Health  of  the 
Government  of  Mexico  has  notiHed  us 
that  the  following  ports  are  approved  by 
the  Government  of  Mexico  for  the 
export  of  animals  from  the  United  States 
into  Mexico.  As  a  courtesy,  we  are 
giving  notice  that  these  10  ports  are 
available  for  the  exportation  of  animals 
from  the  United  States  into  Mexico: 

Anzona: 

Michelena  Trucking 
Company,  Livestock 
Export  Facility,  P.O. 

Box  580  (Old 
Tucson  Road), 

Nogales,  AZ  85628. 

U.S.  Import  Corrals, 
c/o  Sob  Grounds. 

Avenue  E.  County 
25. 1/4  Street,  San 
Luia,  AZ  8534a 
California.  Brandenburg 
Feedyard.  903  North 
Highway  98,  Calexico. 

CA  92231. 

Mew  Mexico.  Columbus 
Stockyards,  Livestock 
Export  Facility. 

Columbus.  NM  68029 
Texas: 

Texas  Department  of 
Agriculture, 

Livestock  Export 
Facility, 

International 
Airport 

Brownsville,  TX 
78S2a 

Texas  Department  of 
Agriculture. 

Livestock  Export 
Facility,  Box  1046. 

Del  Ria  TX  78840. 

Texas  Department  of 
Agriculture, 

Livestock  Export 
Facility,  Box  1164. 

Eagle  Pass,  TX 
78852. 

Texas  Department  of 
Agriculture. 

Livestock  Export 
Facility.  10800 
Socorro  Drive.  El 
Paso.  TX  79927. 

Texas  Department  of 
Agriculture. 

Livestock  Export 
Facility,  Route  1. 

Box  67-P,  Laredo. 

TX  78044. 

New  Port  of  Entry 
Building.  Livestock 
Export  Facility, 

Presidio.  TX  79831. 

This  notice  provides  information  only 
and  does  not  ^ange  the  regulations  in  9 
CFR  part  91. 

Done  In  Washington.  DC.  this  19th  day  of 
(une  1992. 

Lonnie  |.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  92-14819  Filed  6-23-92:  6:45  ain| 
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Forest  Service 

Southwestern  Region,  Arizona,  New 
Mexico,  West  Texas  and  Oklahoma; 
Amendment  of  National  Forest 
Management  Plans  in  the 
Southwestern  Region  to  Include 
Guidelines  for  Management  of  Habitat 
for  the  Mexican  Spotted  Ovri  and 
Northern  Goshawks 

agency:  Forest  Service,  USDA. 

ACTKMi:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  Southwestern  Region  of 
the  Forest  Service  is  planning  to  prepare 
an  environmental  impact  statement  on  a 
proposal  to  amend  forest  land  and 
resource  management  plans  to 
incorporate  guidelines  for  management 
of  habitat  for  the  Mexican  spotted  owl 
and  northern  goshawks.  The  forest  plan 
amendments  will  incorporate  the  latest 
scientific  information  and  practical  . 
experience  gained  from  implementing 
interim  guidelines  for  both  species. 
Interim  guidelines  for  the  northern 
goshawk  and  manual  direction  for  the 
Mexican  spotted  owl  will  be  replaced  by 
forest  plan  amendments. 
dates:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  July  31. 1992. 

ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Southwestern 
Region,  517  Gold  SW..  Albuquerque, 
New  Mexico  87102,  Attn:  Director  pf 
Land  Management  Planning. 
RESPONSIBLE  OFFiOAL:  The  Regional 
Forester.  Southwestern  Regiom  will  be 
the  responsible  official  and  will  decide 
on  amendments  to  forest  plans  to 
incorporate  Mexican  spotted  owl  and 
northern  goshawk  management 
guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director  of  Land  Management  Planning 
(503)  842-3210. 

SUPPLEMENTARY  INFORMATION:  The 

Forest  Service  is  planning  to  amend 
forest  plans  in  the  Southwestern  Region 
to  include  guidelines  for  management 
and  protection  of  habitat  for  Mexican 
spotted  owls  and  northern  goshawks. 

Mexican  Spotted  Owl  Background 

The  Southwest  Region  has  been 
concerned  about  the  status  of  Mexican 
spotted  owi  since  the  early  1980*8  when 
several  draft  forest  plans  proposed 
increases  in  the  amount  of  timber  to  be 
harvested  from  slopes  greater  than  40 
percent.  Historically,  there  was  little 
timber  harvested  from  these  steeper 
areas;  thus  there  was  little  concern 
expressed  about  the  continued  viability 


of  this  species.  In  1983,  the  Regional 
Forester  added  this  species  to  his 
“Sensitive  Species  List”  as  concern  for 
Mexican  spotted  owl  population 
viability  increased. 

In  January  1988,  the  Regional  Forester 
formed  a  Task  Force  comprised  of 
Forest  Service  and  external  parties.  The 
Task  Force's  purpose  was  to  provide 
recommendations  to  the  Regional 
Forester  on  Mexican  spotted  owl 
management  studies  and  monitoring. 

In  June  1989,  the  Regional  Forester 
adopted  Interim  Directive  No.  1,  which 
was  based  on  recommendations  made 
by  the  Task  Force.  The  Region  revised 
and  reissued  this  direction  in  Interim 
Directive  No.  2  in  June  1990.  Interim 
Directive  No.  2  expired  in  December 
1991:  however,  the  Regional  Forester 
directed  Forest  Supervisors  to  continue 
implementation  of  the  interim  direction 
until  final  guidelines  could  be  prepared. 

In  1989.  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  was  formally 
petitioned  to  list  the  Mexican  spotted 
owl  as  a  threatened  species.  The 
petition  for  listing,  a  Status  Review  of 
the  Mexican  spotted  owl  prepared  by 
USFWS  in  1991,  and  the  USFWS 
proposed  rule  for  listing  the  Mexican 
spotted  owl  as  threatened  in  late  1991 
accelerated  the  Forest  Service's  effort  to 
prepare  a  conservation  strategy  for 
Mexican  spotted  owl.  A  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement  on  the  Mexican  spotted  owl 
conservation  strategy  was  issued  on 
April  7, 1992.  A  draft  environmental 
impact  statement  should  be  released  in 
Fall  1992.  A  Hnal  environmental  impact 
statement,  associated  Record  of 
Decision,  and  appropriate  Mexican 
spotted  owl  manual  direction  will  be 
available  to  the  public  by  Winter  1992. 
The  manual  direction  that  discusses 
final  Mexican  spotted  owl  direction  will 
guide  site  specific  project  design  until 
forest  plans  can  be  amended  by  the 
environmental  impact  statement 
prepared  as  a  result  of  this  Notice  of 
Intent. 

Northern  Goshawk  Background 

The  Southwestern  Region  has  been 
concerned  with  ensuring  the  viability  of 
northern  goshawk  for  the  last  decade. 
After  reviewing  the  status  of  northern 
goshawk  in  early  1990,  the  Regional 
Forester  established  a  Task  Force  and  a 
separate  Scientific  Committee  to  review 
northern  goshawk  habitat  management 
needs.  Based  on  information  from  these 
two  groups,  interim  guidelines  were 
issued  in  April  1991,  and  revised  in 
October  1991.  The  revised  interim 
guidelines  expired  June  6, 1992.  The 
Scientific  Committee  issued  their  final 
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management  reconunendations  for 
northern  goshawk  habitat  management 
guidelines  in  November  1991.  Another 
set  of  interim  guidelines  was  published 
in  June  1992,  which  will  guide  site 
speciHc  project  design  until  forest  plans 
can  be  amended  by  the  environmental 
impact  statement  prepared  as  a  result  of 
this  Notice  of  Intent. 

Both  the  Mexican  spotted  owl  manual 
directive  and  northern  goshawk  interim 
guidelines  will  be  superceded  when  this 
environmental  impact  statement  is 
completed. 

Preliminary  issues  include  effects  on 
habitat  and  population  viability;  effects 
on  goals,  objectives,  goods  and  services 
to  ^  produced  imder  forest  plans; 
ejects  on  other  forest  plan  standards 
and  guidelines;  effects  on  jobs,  income 
and  rural  community  economics;  effects 
on  forest  structure  and  composition; 
effects  on  forest  health;  effects  on 
outstanding  statutory  rights;  and  effects 
on  recreation  and  visual  quality.  These 
issues  will  be  refined  and  developed  in 
detail  as  scoping  proceeds.  Comments 
on  the  issues  and  suggestions  for 
additional  issues  are  welcome  in 
response  to  this  Notice  of  Intent. 

A  detailed  scoping  and  public 
involvement  plan  has  not  yet  been 
developed.  Aii  interdisciplinary  team 
will  be  selected  to  do  the  environmental 
analysis,  prepare  and  accomplish 
scoping  and  public  involvement 
activities.  This  interdisciplinary  team 
should  be  selected  and  begin  work  in 
July  1991.  Comments  on  the  nature  and 
timing  of  scoping  and  public 
participation  activities  would  be 
beneficial  to  the  team  in  preparation  of 
a  scoping  plan.  Additional  public  notice 
will  be  given  of  specific  planned 
activities  when  the  scoping  and  public 
involvement  plan  is  developed. 

Preliminary  alternatives  may  include 
continuation  of  present  forest  plan 
guidelines  [no  action  alternative); 
continuation  of  June  1992  northern 
goshawk  interim  guidelines  and 
Mexican  spotted  owl  manual  direction; 
amendment  of  forest  plans  to 
incorporate  Mexican  spotted  owl 
manual  direction  and  June  1992  interim 
guidelines;  and  amend  forest  plans  to 
incorporate  different  Mexican  spotted 
owl  and  northern  goshawk  guidelines. 
The  interdisciplinary  team  will  be 
developing  the  range  of  alternatives  to 
be  considered  and  comments  on  the 
range  of  alternatives  to  be  considered 
will  be  beneficial.  Additional 
opportunities  to  comment  on 
alternatives  will  be  provided  as  the 
process  proceeds. 

It  is  anticipated  that  environmental 
analysis  and  preparation  of  draft  and 
final  environmental  impact  statement 


will  take  about  2  years.  The  draft 
environmental  impact  statement  can  be 
expected  in  the  fall  or  winter  of  1993 
and  a  final  environmental  impact 
statement  can  be  expected  the  summer 
of  1994. 

A  ninety  day  comment  period 
pursuant  to  36  CFR  219.10(b]  will  be 
provided  for  the  public  to  make 
comments  on  the  draft  environmental 
impact  statement.  This  comment  period 
will  be  in  addition  to  scoping  and  other 
public  participation  opporbmities  that 
will  be  provided  throu^out  the  process. 
A  record  of  decision  will  be  prepared 
and  filed  with  the  final  environmental 
impact  statement.  A  ninety  day  appeal 
period  pursuant  to  36  CFR  217.8(a]  will 
be  applicable. 

The  ninety  day  comment  period  on  the 
draft  environmental  impact  statement 
will  begin  when  the  Environmental 
Protection  Agency’s  Notice  of 
Availability  appears  in  the  Federal 
Register. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  in  review  of  the  draft 
environmental  impact  statement.  To  be 
the  most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers’  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp  v.  NRDC  435  US  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model,  (9th  Circuit  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ^e  final. 

Dated:  June  15, 1992. 

R.  Forrest  Carpenter, 

Deputy  Regional  Forester,  Southwestern 
Region. 

[FR  Doc.  92-14686  Filed  6-23-92;  8:45  am] 
BILUNO  COOC  3410-1 1-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Limit  for 
Certain  Cotton  and  Man*Made  Fiber 
Textiie  Products  Produced  or 
Manufactured  in  Singapore 

June  18, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  June  25, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiu^l  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1992 
designated  consultation  level  for 
Category  200. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation; 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Sched^e  of  the 
United  States  (see  Federal  Register 
notice  56  FR  60101,  published  on 
November  27, 1991).  Also  see  56  FR 
63501,  published  on  December  4, 1991. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  £ue  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

June  18, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionen  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  27, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
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Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month  period  which  began  on  January  1, 1992 
and  extends  through  December  31. 1992. 

Effective  on  June  25, 1992,  you  are  directed 
to  amend  the  November  27, 1991  directive  to 
increase  the  limit  for  Category  200  to  451.996 
kilograms  *. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-14811  Filed  6-23-92;  8:45  am) 
BIUJNQ  CODE  3S10-0R-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract 

summary:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchemge)  has  applied  for 
designation  as  a  contract  market  in 
CBOT  agricultural  index  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

dates:  Comments  must  be  received  on 
or  before  July  24, 1992. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW^  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBOT 
agricultural  index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Frederick  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 


‘  The  limit  hat  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1991. 


SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  will  be 
available  for  inspection  at  the  Offfee  of 
the  Secretariat,  Commodity  Futures 
Tradii^  Commission  2033  K  Street  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  condition  can  be  obtained 
through  the  OfHce  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  application 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 

552)  and  the  Commission’s  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
conffdential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions,  or  with  respect  to 
other  materials  submitted  by  the 
exchange  in  support  of  the  applications, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  June  19. 1992. 
Gerald  D.  Gay, 

Director. 

[FR  Doc.  92-14820  Filed  6-23-92:  8:45  am] 
BIUJNQ  CODE  63Simi-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Rules  and  Accessorial  Services 
Governing  the  Movement  of 
Department  of  Defense  Buik  Liquid 
Commodity  Traffic  Requiring  Tank 
Truck  Service 

agency:  Military  Traffic  Management 
Command,  DOD. 

action:  Procedural  changes  in  DOD 
fi'eight  rate  acquisition  programs:  final 
rule. 

summary:  On  September  10, 1991,  the 
Military  Tragic  Management  Command 
(MTMC),  published  a  cancellation  to  the 
final  notice  on  Rules  and  Accessorial 
Services  Governing  the  Movement  of 
Department  of  Defense  Bulk  Liquid 
Commodity  Traffic  Requiring  Tank 
,  Truck  Service  (56  FR  46769).  MTMC 
Freight  Traffic  Rules  Publication  No.  4. 
will  be  issued  on  August  3. 1992.  with  an 


effective  date  of  November  30, 1992.  The 
following  items  were  appended  since 
the  cancellation  of  the  previous 
publication:  new  DOD  Unique 
Commodity  Codes  for  Bulk  Liquids. 

Astray  freight  telephone  numbers: 
requirements  for  the  Prompt  Payment 
Act  and  notations  to  confirm  normal 
pickup  and  delivery  hours.  Copies  of  the 
publication  and  related  information  may 
be  obtained  after  the  issue  date,  by 
writing  to:  Military  Traffic  Management 
Command.  ATTN;  MTIN-NG,  5611 
Columbia  Pike.  Falls  Church.  VA  22041- 
5050. 

EFFECTIVE  DATE:  November  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Blaise  Cuzzardo  or  Ms.  Leesha 
Saunders.  HQ,  Military  Traffic 
Management  Command.  ATTN;  MTIN- 
NG.  5611  Columbia  Pike,  Falls  Church, 

VA  22041-5050.  or  telephone  (703)  756- 
1585. 

SUPPLEMENTARY  INFORMATION:  The 

transportation  regulatory  reform 
legislation  enacted  over  the  past  several 
years  has  brought  an  influx  of  new 
carriers  doing  business  with  DOD 
resulting  in  a  corresponding 
proliferation  of  rate  publications,  and  a 
great  diversity  in  the  manner  in  which 
carriers’  rates,  rules,  and  services  are 
expressed  within  those  publications.  As 
a  result,  the  standardization  and 
automation  of  carriers’  rates  and 
charges  are  essential  to  the  formulation 
of  a  successful  and  manageable  rate 
comparison  program.  Automation  is 
feasible,  of  course,  only  if  these  rates 
and  charges  are  expressed  in  a  uniform 
manner  compatible  with  electronic  data 
processing. 

MTMC  Freight  Traffic  Rules 
Publication  No.  4  (MFTRP  No.  4) 
contains  both  rules  and  accessorial 
service  requirements  to  govern  the  rates 
and  services  of  all  motor  tank  truck 
carriers  doing  business  with  DOD.  The 
publication  has  application  to  both 
interstate  and  intrastate  commerce  from, 
to,  or  between  points  in  the  continental 
United  States  (CONUS),  and  from,  to  or 
between  points  in  CONUS  and  points  in  • 
Alaska  and/or  Canada  which  are 
specified  in  carriers’  individual  tenders 
filed  with  HQ,  MTMC.  The  purpose  in 
developing  this  publication  is  to  define 
and  clearly  express  the  transportation 
needs  of  DOD  for  the  movement  of  bulk 
liquid  commodities  requiring  tank  truck 
service  and  to  provide  the 
standardization  necessary  for  achieving 
a  fully  automated  system  for  routing  and 
auditing  DOD  traffic. 

This  publication  is  designed  to  be 
used  wiffi  DOD  Standard  Tender  of 
Freight  Services.  MT  Form  264-R.  Bulk 
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liquid  commodity  tenders  filed  on  or 
after  November  30. 1992,  must  be 
submitted  on  MT  Form  364-R.  Carriers 
with  voluntary  rate  tenders  ciurrently 
filed  on  Optional  Form  280,  will  have  to 
cancel  those  tenders  and  re-submit  their 
tenders  on  MT  Form  364-R,  by  the 
effective  date  of  the  governing 
publication.  Tenders  of  carriers  subject 
to  MFTRP  No.  4  may  not  refer  to  any 
other  publication  for  application  of  rates 
and  charges  therein. 

The  earlier  edition  of  this  publication, 
dated  August  30, 1991,  was  rescinded,  as 
of  September  16, 1991  (56  FR  46760)  and 
should  be  discarded.  Only  the  August  3, 
1992  issue  of  this  publication  will  be 
used. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-14839  Filed  6-23-92: 8:45  am) 
BNJJNQ  CODE  3710-<»-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  June  9, 1992,  at 
57  FR  24484  that  the  Naval  Research 
Advisory  Committee  Panel  on  STOVL 
(Short  Take-off/Vertical  Landing]  Strike 
Fighter  (SSF)  Replacement  Aircraft  in 
the  2010-2020  Timeframe  will  meet  on 
June  23  and  24, 1992  at  the  Center  for 
Naval  Analyses,  4401  Ford  Avenue, 
Alexandria,  Virginia.  A  new 
requirement  for  additional  briefings  on 
future  program  requirements 
necessitates  a  change  in  the  date  of  the 
meeting.  The  meeting  will  be  held  on 
June  23,  24,  and  25, 1992.  All  other 
information  in  the  previous  notice 
remains  effective.  In  accordance  with  5 
U.S.C.  section  552b(e)(2),  the  meeting 
change  is  publicly  annoimced  at  the 
earliest  practical  time. 

Dated:  June  16. 1992. 

Wayne  T.  Baudno 

Lieutenant,  JAGC,  U.  S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
(FR  Doa  92-14775  Filed  6-23-92:  8:45  am) 
BILUNQ  CODE  3etO-AE-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP92-190-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

)une  18. 1992. 

Take  notice  that  Carnegie  Natural  Gas 
Company  (“Carnegie")  on  June  16, 1992, 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff.  Second  Revised  Volume  No. 

1.  six  copies  of  the  following  primary 
and  alternate  tariff  sheets: 

Thirty-Third  Revised  Sheet  No.  8 
Thirty-Third  Revised  Sheet  No.  9 
Alt  Tliirty-Third  Revised  Sheet  No.  8 
Alt  Thirty-Third  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
§  154.63  of  the  Commission’s 
regulations,  it  is  filing  the  above  tariff 
sheets  to  effect  a  $0.2550  per  Dth 
decrease  in  the  commodity  rate  charged 
to  UGI  Corporation  (“UGI”)  for  sales 
service  under  Carnegie's  Rate  Schedule 
CDS.  The  above  primary  tariff  sheets 
reflect  a  decrease  of  $0.2550  per  Dth  in 
the  effective  commodity  rate  charged 
only  to  UGI  under  Rate  Schedule  CDS, 
whereas  the  alternate  tariff  sheets 
reflect  a  decrease  of  $0,255  per  Dth  in 
the  effective  commodity  rate  charged  to 
all  customers  under  Carnegie's  Rate 
Schedules  CDS  and  LVWS. 

Carnegie  requests  that  the 
Commission  accept  the  primary  tariff 
sheets  to  become  effective  on  July  20, 
1992.  In  the  event  that  the  primary 
sheets  are  not  put  into  effect,  Carnegie 
requests  that  the  alternate  tariff  sheets 
become  effective  on  July  20. 1992. 
Carnegie  also  requests  that  in  the  event 
the  Commission  were  to  determine  that 
it  cannot  allow  the  primary  tariff  sheets 
to  become  effective  on  July  20, 1992,  and 
instead  allows  the  alternate  tariff  sheets 
to  become  effective  on  July  20, 1992,  that 
the  Commission  accept  the  primary 
tariff  sheets  for  filing,  suspend  them 
until  November  1. 1992,  and  establish  a 
proceeding  in  which  the  justness  and 
reasonableness  of  Carnegie's  primary 
tariff  sheets  can  be  determined  in  time 
for  the  commencement  of  the  winter 
heating  season.  Carnegie  also  requests, 
to  the  extent  necessary,  a  one-day 
suspension  of  the  proposed  rates. 

Carnegie  states  that  the  reason  for  the 
proposed  rate  decrease  is  to  “cure”  an 
asserted  “market  out”  condition  under 
its  CDS  service  agreement  with  UGI, 
and  thereby  retain  UGI  as  a  firm  sales 
customer  on  Carnegie's  system  pending 
the  outcome  of  Carnegie's  restructuring 
proceeding  pursuant  to  Order  No.  636. 
Carnegie  states  that  the  service 
agreement  with  UGI  contains  a  market 
out  provision  that  enables  UGI  to 
terminate  its  contract  with  Carnegie 
upon  giving  twelve  months'  notice  that  a 
market  out  condition  has  occurred. 
Carnegie  further  states  that  by  letter 
dated  April  27, 1992,  UGI  informed 
Carnegie  that,  in  its  opinion,  a  market 
out  condition  under  its  contract  existed 
and  that  it  wished  to  terminate  its 
service  agreement  with  Carnegie 
effective  May  1, 1993.  Carnegie  also 


states  that  Carnegie's  service  agreement 
with  UGI  permits  Carnegie  to  ciure  the 
market  out  condition  by  reducing  its 
effective  rate  to  UGI  under  Rate 
Schedule  CDS  and  that  the  rate 
decrease  to  UGI  proposed  in  its  ftling  is 
in  furtherance  of  Carnegie's  contractual 
right  to  cure  the  market  out  condition 
and  retain  UGI  as  a  firm  customer  on 
Carnegie's  system. 

Carnegie  states  that  copies  of  the 
filing  were  served  upon  Carnegie's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  ffle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
E>C  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedures  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
June  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  40  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbeU, 

Secretary. 

(FR  Doa  92-14788  Filed  6-23-92;  8:45  am) 
BILLIHO  CODE  S717-01-M 


[Docket  No.  QF92-08-000] 

Fischer  Energy,  Inc^  Amendment  to 
Rling 

iune  18. 1992. 

On  June  16. 1992,  Fischer  Energy,  Inc. 
(Applicant)  tendered  for  filing 
amendments  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
structure  of  its  small  power  production 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Eneigy 
Regulatory  Commission,  825  NorUi 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by  July 
6, 1992,  and  must  be  served  on  the 
Applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  f  Notices 


28175 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  hling  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-14784  Filed  6-23-92;  8:45  ami 
BHJUNQ  CODE  6717-01-M 


[Docket  No.  RS92-92-000] 

JupKer  Energy  Corp.;  Filing 

June  18, 1992. 

Take  notice  that  on  May  26, 1992, 
Jupiter  Energy  Corporation  (Jupiter)  Hied 
a  Request  For  Determination  That 
Restructuring  Proceeding  Is 
Unnecessary,  Notice  is  hereby  given 
that  comments  on  Jupiter’s  filing  are  due 
on  or  before  June  25, 1992. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14785  Filed  6-23-92:  8:45  am) 
BitUNQ  CODE  S717-01-W 


[Docket  Na  RP92-109-0091 

Northern  Natural  Gas  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

June  18, 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  June  16, 
1992,  tendered  for  filing  to  become  part 
of  Northern’s  F.E.R,C.  Gas  Tariff,  Third 
Revised  Voliune  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effective 
April  8, 1992: 

Second  Substitute  Fifth  Revised  Sheet  No. 

52F.3a 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission’s  Order  issued  June  4, 
1992,  in  Docket  No.  RP92-109-001,  et  al. 
to  revise  the  tariff  language  proposing  to 
implement  a  request  fee  for  both  new 
and  pending  Hrm  transportation 
requests  to  include  the  provision  that  in 
the  event  a  Shipper  withdraws  its 
request  for  service  before  Northern 
tenders  a  Service  Agreement,  the 
request  fee  plus  applicable  interest  will 
be  refunded  to  the  Shipper,  provided 
that  Northern  has  not  constructed 
facilities  for  that  shipper. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 


with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 

385.211.  All  such  protests  should  be  ffled 
on  or  before  June  25, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  92-14787  Filed  6-23-92;  8:45  am] 
8UJJNQ  CODE  e717-«1-M 


[Docket  No.  RP92-157-001] 

Pacific  Offshore  Pipeline  Co;  Notice  of 
Compliance  Filing 

June  18, 1992. 

Take  notice  that  on  June  10, 1992, 
Paciffc  Offshore  Pipeline  Company 
(POPCO)  tendered  for  Hling  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Original  Sheet  No.  50. 

POPCO  states  that  the  filing  is  being 
made  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission’s  order 
issued  June  1, 1992  which  directed 
POPCO  to  correct  referencing  errors  in 
the  tariff  sheet  and  file  the  corrected 
tariff  sheet  within  fifteen  days  of  the 
date  of  the  order. 

POPCO  states  that  copies  of  the  filing 
is  being  served  on  all  parties  listed  on 
the  official  service  list  established  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  rules 
of  practice  and  procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  June  25, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14788  Filed  6-23-92;  8:45  am) 
BILLING  CODE  S717-01-M 


[Docket  No.  RP92-166-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  18. 1992. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  June 


15, 1992,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  32-AQ.7 
Substitute  Original  Sheet  No.  32-BU.8 

Panhandle  proposed  an  effective  date 
of  June  1, 1992. 

Panhandle  states  that  the  tariff  sheets 
are  being  Hied  in  compliance  with  an 
Order  issued  May  29, 1992,  in  Docket 
No.  RP92-166-000  which  required 
Panhandle  to  revise  its  tariff  language  to 
assure  the  benefits  Panhandle  receives 
from  retained  volumes  of  unauthorized 
gas  be  provided  to  both  sales  and 
transportation  customers.  Panhandle 
also  states  that  since  Panhandle's 
original  proposal  involved  only  the  use 
of  the  PGA  for  sales  customers,  the  most 
efficient  method  of  reflecting  the  benefit 
of  retained  volumes  is  to  treat  such 
amounts,  less  applicable  penalties,  as  a 
refund  amount  in  the  Account  858 
tracking  provisions  already  in  place  in 
Panhandle’s  tariff  for  both  sales  and 
transportation  services.  The  revised 
tariff  provisions  reflect  that  approach. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  June  25, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  Hling  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14789  Filed  6-24-92;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP92-165-000] 

Trunkline  Gas  Co.;  Technical 
Conference 

June  18. 1992. 

In  the  Commission’s  order  issued  on 
May  29, 1992,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  niing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues 
has  been  scheduled  for  Monday,  June  29. 
1992,  at  10  a.m.  in  a  room  to  be 
designated  at  the  ofHces  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington.  DC  20426. 
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All  interested  persons  and  Staff  are 
permitted  to  attend. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14790  Filed  S-2S-92;  a‘45  am] 
BNJJNa  COOK  e717-01-M 


[Docket  No.  RP92-189-000] 

United  Gas  Pipe  Line  Co;  Proposed 
Changes  In  FERC  Gas  Twiff 

June  18. 1992. 

Take  notice  that  on  June  15, 1992, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  ^ing  as  part  of  its  Third 
Revised  Volume  No.  1  FERC  Gas  Tariff, 
the  following  tariff  sheets  with  a 
proposed  effective  date  of  July  15, 1992: 

Second  Revised  Sheet  No.  4L 
Original  Sheet  Na  4M 
Original  Sheet  No.  4N 
Original  Sheet  No.  40 
Original  Sheet  No.  4P 
Original  Sheet  Na  4Q 

United  states  that  the  above-reference 
tariff  sheets  is  being  submitted  to 
comply  %vith  the  Commission’s  Notice  of 
Further  Extension  of  Time  issued 
February  11, 1992,  for  United  to  file 
revised  tariff  sheets  to  collect  fit>m  its 
customers  take-or-pay  costs  billed  to 
United  by  Sea  Robin  Pipeline  Company 
(Sea  Robin)  as  required  by  the 
Commission’s  July  18, 1991,  Order 
Denying  Requests  for  Rehearing  in  the 
above-captioned  proceeding.  56  FERC 
(CCH)  1  61,076  (1991). 

Unit^  also  states  that  the  above- 
referenced  tariff  sheets,  is  in  compliance 
with  the  Commission’s  February  Order 
granting  rehearing  to  Texas 
Transmission  Corp  (Texas  Gas),  54 
FERC  (CCH)  1  61,211, 61,627  (1991),  and 
the  subsequent  May  and  July  orders 
denying  rehearing  of  the  February  order, 
55  FERC  (CCH)  ^  61.256  (1991)  and  56 
FERC  (CCH)  \  61,076  (1991),  reduce  by 
half  United’s  allocation  to  Texas  Gas  of 
Sea  Robin  take-or-pay  costs.  The  dollars 
reallocated  away  ^m  Texas  Gas  have 
been  spread  over  United’s  citygate 
customers. 

United  states  that  copies  of  the  filing 
were  served  by  first-class  mail  upon  all 
of  its  sales  customers,  interested  state 
commissions  and  each  person  listed  on 
the  official  service  list  compiled  by  the 
secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission’s 


rules  and  regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

L(^  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14791  Filed  6-23-92;  8:45  am] 
BftJJNQ  CODE  Sri7-«t-M 


[Docket  No.  RP92-1 14-003] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  18, 1992. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  June  15, 1992 
tendered  for  filing  Second  Substitute 
'Third  Revised  Sheet  No.  246  to  its  FERC 
Gas  Tariff,  First  Revised  Volixme  No.  1, 
to  be  effective  March  15, 1992. 

WNG  states  that  it  made  a  filing  on 
April  7, 1992  in  the  above  referenced 
docket.  By  Commission  order  (order) 
issued  May  18, 1992,  WNG  was  directed 
to  file  language,  within  30  days  of  the 
issuance  of  the  order,  giving  Authorized 
Overrun  Service  the  same  priority  as  the 
underlying  transportation  agreement. 
The  instant  filing  is  being  made  to 
comply  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regiilations. 

All  such  protests  should  be  filed  on  or  - 
before  June  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspeciton  in  the  Public  Reference 
Room. 


Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-14792  Piled  6-27-92;  8:45  am] 
BHJJNQ  cooe  e717-01-M  ______ 

[Docket  Noe.  TA92-2-49-000  and  'niM2-7- 
49-000 

Williston  Basin  Interstate  Pipeline  Co; 
Notice  of  Purchased  Gas  Cost 
Adjustment  Filing 

June  18, 1992. 

Take  notice  that  on  June  15, 1992, 
WilUston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  its 
Annual  Purchased  Gas  Cost  Adjustment 
Filing  (PGA)  pursuant  to  18  CFR  154.301, 
et  seq.  of  the  Commission’s  RegulaUons, 
sections  21, 30  and  35  of  its  FERC  Gas 
Tariff  (First  Revised  Volume  No.  1  and 
Original  Volume  Nos.  1-A  and  1-B, 
respectively]  and  the  Commission’s  June 
10, 1992  Order  in  Docket  Nos.  TA92-1- 
49-000  and  TM92-6-49-000. 

The  proposed  effective  date  of  the 
tariff  sheets  is  August  1, 1992. 

Williston  Basin  states  that  3rd  Rev  Alt 
43rd  Revised  Sheet  No.  10  (First  Revised 
Voliune  No.  1)  reflects  a  negative  32.273 
cents  per  dkt  Current  Gas  Cost 
Adjustment  applicable  to  Rate 
Schedules  G-l,  SGS-1  and  E-1  and  a 
negative  6.372  cents  per  dkt  Surcharge 
Adjustment  applicable  to  Rate 
Schedules  G-l  and  SGS-1.  These 
changes  result  in  an  overall  42.345  cents 
per  cU(t  decrease  in  the  gas  commodity 
cost  applicable  to  Rate  Schedules  G-l 
and  SGS-1,  as  compared  to  that 
contained  in  the  Company’s  April  15, 
1992  PGA  filing  in  Docket  No.  TQ92-3- 
49-001,  which  became  effective  May  1, 
1992. 

Williston  Basin  also  submitted  for 
filing  3rd  Rev  Alt  36th  Revised  Sheet  No. 
11,  3rd  Rev  Alt  41st  Revised  Sheet  No, 

12  and  2nd  Rev  Alt  22nd  Revised  Sheet 
No.  97A  (Original  Volume  No.  1-A),  3rd 
Rev  Alt  3l8t  Revised  Sheet  Nos.  10  and 
11  (Original  Volume  No.  1-B),  3rd  Rev 
Alt  43rd  Revised  Sheet  No.  10  and  3rd 
Rev  Alt  37th  Revised  Sheet  No.  llB 
(Original  Volume  No.  2)  which  reflect 
revisions  to  the  fuel  reimbursement 
charge,  percentage  and  surcharge 
components  of  the  Company’s  relevant 
gathering,  transportation  and  storage 
rates  as  compared  to  that  contained  in 
the  Company’s  April  15, 1992  filing  in 
Docket  No.  TQ92-3-49-001  which  were 
effective  May  1, 1992. 

In  light  of  the  Commission’s  May  29, 
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1992  Order  in  Docket  Nos.  RP92-163- 
and  RP92-170-0()0  accepting  the 
Alternate  tariff  sheets  effective  June  1. 
1992,  the  tariff  sheets  enclosed  in  the 
Company’s  filing  contain  the  accepted 
alternate  base  tariff  rates  and 
throughput  surcharge  rates  filed  in 
Docket  Nos.  RP92-163-000,  RP92-170- 
000  and  TM92-5-49-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington, 

DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  rules  of 
practice  and  procedure  18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  6, 1992. 
Protests  will  be  considered  by  the 
Commission. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doa  92-14793  Filed  6-23-92;  8:45  amj 
BIUJNQ  cooe  S717-«1-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-«1-NGl 

P.M.I.  Comerck)  Intemacional,  SJL  De 
C.V.,  Application  for  Blanket 
Authorization  To  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  14, 1992, 
as  revised  on  May  15  and  June  12, 1992, 
of  an  application  filed  by  P.M.I. 
Comercio  Intemacional.  SJV.  de  C.V. 
(PMI)  for  blanket  authorization  to  export 
natural  gas  from  the  United  States  to 
Mexico  for  a  two-year  period  beginning 
on  the  date  of  first  delivery.  PMI 
proposes  to  export  up  to  219  Bcf  of 
natural  gas  during  the  first  year  and  292 
Bcf  of  natural  gas  during  the  second 
year.  The  proposed  exports  would  take 
place  at  any  point  on  the  international 
border  where  existing  pipeline  facilities 
are  located.  PMI  would  file  quarterly 
reports  detailing  any  transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  July  24, 1992. 


ADDRESS:  Office  of  Fuels  Programs, 

Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Peter  Lagiovane,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-8116 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202J  586-6667. 
SUPPLEMENTARY  INFORMATION:  PMI  is  a 
Mexican  corporation  controlled  by 
Petroleos  Mexicanos  (PEMEX),  Mexico’s 
state-owned  oil  and  natural  gas 
company.  It  is  an  international  marketer 
of  crude  oil,  natural  gas,  and  other 
petroleum  products.  Natural  gas 
exported  under  the  requested 
authorization  would  be  exported  either 
for  PMI’s  own  account  or  on  behalf  of  its 
parent.  PEMEX,  its  affiliate,  PMI 
Trading,  Limited  (Trading)  or  other  PMI 
affiliates.  PMI’s  application  states  that 
the  exported  gas  would  come  from 
production  areas  in  the  United  States 
with  surplus  supplies  of  natural  gas  or 
would  consist  of  supplies  which  are 
incremental  to  the  needs  of  current 
purchasers.  No  contracts  for  the  sale  of 
the  proposed  exports  have  been 
executed,  however,  the  specific  details 
of  each  export  transaction  would  be 
filed  by  Ph^  in  conformity  with  DOE’s 
quarterly  reporting  requirements.  PMI 
anticipates  all  sales  would  result  from 
arms-length  negotiations  and  the  prices 
would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  ficely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 


this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  fitim 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  Part  590,  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 
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If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordemce  with  10  CFR 
590.316. 

A  copy  of  I^'s  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  a^ve  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p  jil,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  June  19. 1992. 
Charles  F.  \acek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-14856  Filed  6-23-92;  8:45  am] 
BMJJNQ  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4146-6] 

Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  and  Tennessee;  FY  91  Grant 
Perfomumce  Reports 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUtstiiARY:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants,  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the  public 
of  the  availability  of  the  reports  of  such 
evaluations.  EPA  recently  performed 
end-of-year  evaluations  of  eight  state  air 
pollution  control  programs  (Alabama 
Department  of  Environmental 
Management,  Florida  Department  of 
Environmental  Regulation,  Georgia 
Environmental  Protection  Division, 
Kentucky  Department  for  Environmental 
Protection,  Mississippi  Bureau  of 
Pollution  Control,  North  Carolina 
Department  of  Environment,  Health,  and 
Natural  Resources,  South  Carolina 
Department  of  Health  and 
Environmental  Control  and  Tennessee 
Department  of  Conservation  and 
Environment),  and  16  local  programs 
(Knox  County  Department  of  Air 
Pollution  Control,  Chattanooga- 
Hamilton  County  Air  Pollution  Control 
Bureau,  Memphis-Shelby  County  Health 
Department,  Nashville-Davidson  Coimty 
Metropolitan  Health  Department, 
Jefferson  County  Air  Pollution  Control 


District,  Western  North  Carolina 
Regional  Air  Pollution  Control  Agency, 
Mecklenburg  County  Department  of 
Environmental  Protection,  Forsyth 
County  Environmental  Affairs 
Department,  Palm  Beach  County  Public 
Health  Unit,  Hillsborough  County 
Environmental  Protection  Commission, 
Dade  County  Environmental  Resources 
Management,  Jacksonville  Air  Quality 
Division,  Broward  County 
Environmental  Quality  Control  Board, 
Pinellas  County  Depeirtment  of 
Environmental  Management,  City  of 
Huntsville  Department  of  Natmal 
Resources,  Jefferson  County  Department 
of  Health).  These  audits  were  conducted 
to  assess  the  agencies'  performance 
imder  the  grants  made  to  them  by  EPA 
pursuant  to  section  105  of  the  Clean  Air 
Act.  EPA  Region  IV  has  prepared 
reports  for  the  twenty-four  agencies 
identified  above  and  these  105  reports 
are  now  available  for  public  inspection. 
ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  IV  office, 
345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365,  in  the  Air,  Pesticides,  and 
Toxics  Management  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Thomas  for  information 
concerning  the  States  of  Alabama, 
Florida,  Mississippi,  and  Georgia.  Vera 
Bowers  for  information  concerning  the 
States  of  Kentucky,  North  Carolina, 
South  Carolina,  and  Tennessee. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  92-14845  Filed  6-23-92;  8:45  am] 
BtLUNG  CODE  esaO-SO-M 


IFRL-4147-11 

Science  Advisory  Board; 

Environmental  Economics  Advisory 
Committee;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Environmental 
Economics  Advisory  Committee  (EEAC) 
of  the  Science  Advisory  Board  will  meet 
on  July  14  and  15, 1992  at  the  Howard 
Johnson  National  Airport  Hotel,  2650 
Jefferson  Davis  Highway,  Arlington  VA 
22202.  The  hotel  telephone  number  is 
(703)  684-7200. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  9  a.m.  each  day,  and 
adjourn  no  later  than  5  p.m.  each  day. 

The  main  purpose  of  the  meeting  is  to 
continue  discussion  (initiated  at  the 
Committee's  previous  meeting  of  April 
15, 1992)  of  the  study  Environmental  and 
Resource  Accounting  in  the  Chesapeake 
Bay  Region  (see  the  Federal  Register  for 
March  19, 1992,  p.  9550  for  availability  of 
this  document),  and  to  discuss  possible 
topics  for  future  meetings.  The 


Committee  will  also  be  briefed  by  staff 
of  the  Office  of  Policy,  Planning  and 
Evaluation  on  current  EPA  stupes 
addressing  the  issues  of  macroeconomic 
impacts  of  the  potential  physical  effects 
of  climate  change,  and  the  impacts  of 
the  cost  of  environmental/health 
regulations  on  the  public's  access  to 
health  care  (known  as  the  “health-health 
choice”). 

An  agenda  for  the  meeting  is 
available  from  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(A191F),  U.S,  Environmental  Protection 
Agency,  401 M  Street,  SW;,  Washington 
DC  20460  (202-260-6552).  Members  of 
the  public  desiring  additional 
information  about  the  conduct  of  the 
meeting  should  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official. 
Environmental  Economics  Advisory 
Committee,  by  telephone  at  the  number 
noted  above  or  by  mail  to  the  address 
noted  above.  Anyone  wishing  to  make  a 
presentation  at  the  meeting  should 
forward  a  written  statement  (35  copies) 
to  Mr.  Rondberg  by  July  10, 1992,  The 
Science  Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes. 

Dated:  June  16, 1992. 

Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

[FR  Doc.  92-14854  Filed  6-23-92;  8:45  am] 
BILUNO  CODE  65S0-60-M 


[OPfM)0334;  FnL-4075-5] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  July  13, 1992,  and  ending 
on  July  14, 1992.  This  notice  announces 
the  location  and  times  for  the  meeting 
and  sets  forth  tentative  agenda  topics. 
The  meeting  is  open  to  the  public. 

DATES:  The  SFIREG  will  meet  on 
Monday,  July  13, 1992,  ffom  8:30  a.m.  to  5 
p.m.  and  on  Tuesday,  July  14, 1992, 
beginning  at  8:30  a.m.  and  adjourning  at 
approximately  noon. 

ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport- 
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Crystal  City,  300  Army/Navy  Drive, 
Arlington.  VA,  (703)  892-4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Arty  Williams,  OflTice  of  Pesticide 
Programs  (H7506C),  Environmental 
Protection  Agency,  401 M  St., 
SW..Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
1109,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-7371, 

SUPPLEMENTARY  INFORMATION:  The 

tentative  agenda  of  SFIREG  includes  the 
following: 

1.  Regional  SFIREG  reports. 

2.  Reports  from  the  SFIREG  Working 
Committees. 

3.  Update  on  activities  of  Registration 
Division,  Office  of  Pesticide  Programs. 

4.  Update  on  activities  of  the  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 

5.  Update  on  activities  of  the  Office  of 
Compliance  Monitoring. 

6.  Update  on  40  CFR  Part  165  -  Phases 
II  and  III. 

7.  Update  on  activities  of  the  Field 
Operations  Division. 

8.  Other  topics  as  appropriate. 

Dated:  June  15, 1992. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  92-14743  Filed  8-23-92;  8:45  am] 
BILUNG  CODE  6560-S(MF 


lOPP-50740;  FRL-4056-1] 

Receipt  of  Notification  of  Intent  to 
Conduct  Small-Scaie  Field  Testing; 
Genetically  Altered  Microbial 
Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  from 
Ecogen,  Inc.  a  notification  of  intent  to 
conduct  small-scale  Held  tests  involving 
certain  genetically  engineered  Bacillus 
thuringiensis  strains.  This  is  a  generic 
Notification  submitted  in  lieu  of 
separate  NotiHcations  for  each  of 
several  essentially  similar  tests. 

DATES:  Written  comments  must  be 
received  on  or  before  July  24, 1992. 
ADDRESSES:  Comments  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50740  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Information  submitted  in  any 
comment(s)  concerning  this  Notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  Information  as 
“Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above  fi'om  8 
a.m.  to  4  pjn.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager  (PM) 
18,  Registration  Division  (H7505C), 

Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number.  Rm.  207, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-305-7690). 
SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA’s 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances' Control  Act”  of  June  > 
26, 1986  (51  FR23313)  has  been  received 
from  Ecogen,  Inc.  of  Longhome,  PA.  This 
notification  is  intended  as  a  generic 
Notification  for  testing  certain  Bacillus 
thuringiensis  strains.  Ecogen  contends 
that  experimental  use  permits  are  not 
warranted  for  small-scale  testing  of 
these  Bacillus  thmingenis  strains  for  the 
reasons  listed  below: 

1.  The  genetically  engineered  Bacillus 
thuringiensis  strains  were  constructed 
using  naturally  occurring,  exotoxin¬ 
negative  Bacillus  thuringiensis  strain 
parental  backgrounds,  or  plasmid  cured 
derivatives  thereof,  including  strains  of 
the  subspecies  kurstaki  and  morrisoni. 

2.  The  recombinant  plasmids  harbored 
by  the  genetically  engineered  Bacillus 
thuringiensis  strains  are  comprised  of 
fully  characterized  Bacillus 
thuringiensis  plasmid  replication  origins 
that  are  not  functional  in  E,  coli  or  other 
gram-negative  bacteria.  Further,  with 
the  exception  of  an  antibiotic  resistance 
marker  (e.g.,  cat)  and  the  lacZ  coding 
region,  there  is  no  genetic  information 
foreign  to  Bacillus  thuringiensis  in  the 
recombinant  strains. 

3.  The  crystal  protein  genes  carried  by 
the  recombinant  plasmids  are  unaltered 
naturally  occurring  Bacillus 
thuringiensis  crystal  protein  genes  that 
are  not  truncated. 


4.  The  recombinant  plasmids  harbored 
by  the  genetically  engineered  Bacillus 
thuringiensis  strains  are  severely 
reduced  in  their  ability  to  be  transferred 
conjugatively. 

5.  Field  testing  of  individual  strains 
will  occur  on  a  total  area  of  less  than  10 
acres  and  the  test  crop  will  be 
destroyed. 

Following  the  review  of  the  Ecogen, 
Inc.  application  and  any  comments 
received  in  response  to  this  Notice,  EPA 
will  decide  whether  or  not  experimental 
use  permits  are  required  for  small-scale 
testing  involving  these  Bacillus 
thuringiensis  strains. 

Dated:  June  13, 1992. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  92-14847  Filed  6-23-92;  8:45  am] 
BILUNQ  CODE  6S60-50-F 


[PP  1G3956/T625;  FRL  4069-5] 

Pyridate;  Establishment  of  Temporary 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  herbicide  pyridate  and 
its  main  metabolite  CL-9673  (3-phenyl-4- 
hydroxy-6-chloropyridazine)  and 
conjugates  of  CL-9673,  in  or  on  the  raw 
agricultural  commodity  cabbage  (with 
and  without  wrapper  leaves)  at  0.03  part 
per  million  (ppm). 

DATES:  This  temporary  tolerance  expires 
April  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  229, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-305-5540. 
SUPPLEMEHTARY  INFORMATION:  Agrolinz, 
Inc.,  1755  N.  Kirby  Parkway,  Suite  300, 
Memphis,  TN  38120-4393,  has  requested 
in  pesticide  petition  (PP)  1G3956,  the 
establishment  of  a  temporary  tolerance 
for  the  combined  residues  of  the 
herbicide  Pyridate  [0(3-phenyl-6-chloro- 
pyridazin-4yl)-S-/i-octyl-thiocarbonate) 
and  its  main  metabolite  CL-9673  (3- 
phenyl-4-hydroxy-6-chloropyridazine) 
and  conjugates  of  CL-9673,  in  or  on  the 
raw  agricultural  commodity  cabbage 
(with  and  without  wrapper  leaves)  at 
0,03  part  per  million  (ppm).  This 
temporary  tolerance  will  permit  the 
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marketing  of  the  above  raw  agricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  the  experimental 
use  permit  42545-EIJP-3,  which  is  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended  (Pub.  L  95-396,  92  Stat.  819: 

7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Agrolinz,  Inc.,  must  immediately 
notify  the  EPA  of  any  hndings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  tolerance  expires  April  24, 1994. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certiHcation 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
•  FR  24950). 

Authority:  21  U.S.C.  346a(j). 


Dated:  June  5. 1992. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  92-14744  Filed  6-23-92:  8:45  am) 

eajJNQ  CODE  6S60-<0-F 


[OPPTS-400064;  FRL-40S9-2] 

Emergency  Planning  and  Community 
RIght-to-Know;  Availability  of 
Guidance  Document 

agency;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  has  prepared  a  guidance 
document  on  the 

hydrochlorofluorocarbons  (HCFCs)  that 
are  proposed  to  be  added  to  the  list  of 
toxic  chemicals  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  The 
proposal  is  published  elsewhere  in  this 
issue  of  the  Federal  Register.  EPA  is 
proposing  that  the  HCFCs  be  added  to 
the  EPCRA  section  313  list  as  a 
category.  The  guidance  dociunent  lists 
many  of  the  individual  HCFCs  that  are 
covered  by  the  category  proposed  by  the 
Agency.  EPA  intends  that  this  guidance 
document  will  be  used  when  the  HCFC 
proposal  is  promulgated. 

DATES:  Written  comments  must  be 
received  by  August  24, 1992. 

ADDRESSES:  Written  comments  on  the 
“Guidance  Document”  should  be 
submitted  in  triplicate  to:  OPPT  Docket 
Clerk,  TSCA  Public  Docket  Office,  TS- 
793,  Environmental  Protection  Agency, 
Rm.  NE-G004,  401  M  St.,  SW., 
Washington,  DC  20460,  Attn:  Docket 
Number  OPPTS-400064. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington,  DC  20460,  Toll  free:  800- 
535-0202,  In  Washington,  DC  and 
Alaska,  703-920-9877, 

SUPPLEMENTARY  INFORMATION:  The 
guidance  document  prepared  by  EPA 
was  developed  as  the  result  of  the 
review  of  a  petition  to  add 
hydrochlorofluorocarbons  (HCFCs)  to 
the  list  of  toxic  chemicals  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA),  The  guidance  document 
contains  a  list  of  the  HCFCs  identified  to 
date  that  are  covered  by  the  category 
proposed  by  the  Agency.  Also  included 
are  the  chemical  name,  the  Chemical 
Abstracts  Service  (CAS)  number  for 


those  that  apply,  and  a  description  of 
the  chemical  formula  the  Agency  is 
using  to  dehne  the  category.  In  the  event 
of  a  conflict  between  the  chemical 
formula  and  the  list  in  this  guidance, 
EPA  intends  the  chemical  formula  to 
govern.  Copies  of  this  guidance 
document  may  be  obtained  by  calling 
the  Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline 
listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  unit  of  this 
notice. 

Dated:  June  3, 1992. 

Victor  J.  Kioun, 

Acting  Assistant  Administrator  for 
Invention,  Pesticides  and  Toxic  Substances. 
(FR  Doc.  92-14100  Filed  6-23-92:  8:45  am] 
BILUNQ  CODE  6S60-S0-F 


[OPPTS-59309;  FRL  4075-8] 

Certain  Chemicals;  Test  Market 
Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA’s  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of  2 
applications  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  these 
exemptions.  . 

DATES: 

Written  comments  by: 

T  92-13,  92-14,  July  11, 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-59309)”  and  the 
specific  TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Rm.  201ET, 
Washington,  DC  20460,  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
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E-545,  401  M  St.,  SW,  Washington,  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  infonnation 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Ofbce  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T  92-13 

Close  of  Review  Period.  July  25, 1992. 
Importer.  Confidential. 

Chemical.  (G)  2-Propenamide, 
copolymer  with  catonic  monomer. 

Use/Import.  (S)  Retention/drainage 
aid  in  papermaking.  Import  range: 
ConHdential. 

Toxicity  Data.  Acute  oral  toxicity: 
7,396  mg/kg  species  (rat).  Static  acute 
toxicity:  3.8ppm  48h  species  (Japanese 
killfish).  Skin  irritation:  none  species 
(rabbit).  Mutagenicity:  negative. 

T  92-14 

Close  of  Review  Period.  July  25, 1992. 
Importer.  Confidential. 

Chemical.  (G)  2-Propenamide, 
copolymer  with  catonic  monomer. 

Use/Import.  (S)  Retention/drainage 
aid  in  papermaking.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
7,396  mg/kg  species  (rat).  Static  acute 
toxicity:  3.8ppm  48h  species  (Japanese 
killflsh).  Skin  irritation:  none  species 
(rabbit).  Mutagenicity:  negative. 

Dated:  June  18, 1992. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Taxics. 

(FR  Doc.  92-14851  Filed  6-23-92  8:45  am) 
BILUNQ  CODE  6560-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1896] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings 

June  18, 1992. 

Petitions  for  reconsideration  and 
clariHcation  have  been  Hied  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street  NW., 


Washington,  DC,  or  may  be  purchased 
from  the  Commission’s  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
Oppositions  to  ^ese  petitions  must  be 
filed  July  9, 1992. 

See  §  1.4(b)(1)  of  the  Commission’s 
rules  (47  C^  1.4(b)(1)).  Replies  to  an 
opposition  must  be  Hied  within  10  days 
after  the  time  for  Hling  oppositions  has 
expired. 

Subject:  Establishment  of  Procedures 
to  Provide  a  Preference  to  Applicants 
Proposing  an  Allocation  for  New 
Services.  (GEN  Docket  No.  90-217). 
Number  of  Petitions  Received:  3. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-14773  Filed  6-23-92;  8:45  am) 
BILLING  CODE  6712-«1-M 


FEDERAL  RESERVE  SYSTEM 

Hansen-Lawrence  Agency,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480:, 

1.  Hansen-Lawrence  Agency,  Inc., 
Worden,  Montana;  to  acquire  an 
additional  33.20  percent,  for  a  total  of 
81.2  percent,  of  the  voting  shares  of 


Farmers  State  Bank  of  Worden,  Worden, 
Montana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  R  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Farmers  State  Bancshares  of 
Andrew  County,  Inc.,  Savannah, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  80.85  percent  of 
the  voting  shares  of  Farmers  State  Bank 
of  Rosendale,  Savannah,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1992. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-14802  Filed  6-23-92;  8:45  am) 
BILUNQ  CODE  6210-01-F 


NBD  Bancorp,  Inc.,  et  al.;  Formations 
of.  Acquisitions  by,  and  Mergers  of 
Bank  Hoiding  Companies;  and 
Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  for 
the  Board’s  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  hoiding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices.’’  Any  request  for  a 
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hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  17, 1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp.  Inc.,  Detroit. 

Michigan,  and  NBD  Indiana,  Inc., 

Detroit,  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  INB  Financial 
Corporation.  Indianapolis,  Indiana,  and 
thereby  indirectly  acquire  INB  National 
Bank.  Indianapolis.  Indiana,  INB 
Banking  Company,  Jeffersonville, 

Indiana,  INB  Baiddng  Company,  North. 
Chesterton,  Indiana.  INB  Banking 
Company,  Southwest,  Evansville. 

Indiana,  INB  Banking  Company, 
Northeast,  Fort  Wayne,  Indiana,  and 
INB  National  Bank,  Northwest, 

Lafayette.  Indiana. 

In  coimection  with  this  application, 
Applicants  also  propose  to  acquire  INB 
Brokerage  Services,  Inc..  Indianapolis, 
Indiana,  and  thereby  engage  in  discount 
brokerage  services,  pursuant  to 
S  22S.25^)(15)  of  the  Board’s  Regulation 
Y;  Consumer  Marketing  Services,  Inc., 
Indianapolis,  Indiana,  and  thereby 
engage  in  credit  life  insurance,  pursuant 
to  i  225.25(b)(8)  of  the  Board’s 
Regulation  Y;  I^  Mortgage 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engage  in  originating  and 
placing  residential  and  commercial 
mortgage  loans,  pursuant  to  $ 

225.25(b)(1)  of  the  Board's  Regulation  Y; 
and  INB  Neighboriiood  Revitalization 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engage  in  providing  financial 
tools  to  neighborhood  groups  to  support 
community  reinvestment  efforts, 
pursuant  to  S  225.25(b)t6)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Hansen-Lawrence  Agency.  Inc., 
Worden,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Hysham  Holding  Company,  Hysham, 
Montana,  and  thereby  indirectly  acquire 
First  National  Bank  in  Hysham, 

Hysham,  Montana. 


In  connection  with  this  application, 
Applicant  also  proposes  to  acquire  First 
Insurance  Agency,  Inc.,  Hysham. 
Montana,  and  thereby  engage  in  general 
insurance  agency  activities,  pursuant  to 
§  225.25(b)(8)(iii)(A)  of  the  Board’s  ^ 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1992. 

'  Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-14803  Filed  6-23-92;  6:45  am) 
BIUJNQ  CODE  6210-01-r 


Thomas  MIchaei  Turner,  et  aL;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  ^ares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  14, 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Thomas  Michael  Turner,  Decatur. 
Alabama;  to  acquire  an  additional  4.9 
percent,  for  a  total  of  12.6  percent  of  the 
voting  shares  of  BankersTrust  of 
Alabama.  Inc.,  Madison,  Alabama,  and 
thereby  indirectly  acquire  Bankers  Trust 
of  Madison,  Madison,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Leonard  C.  Hudson,  Pampa,  Texas: 
to  acquire  an  additional  16.5  percent  for 
a  total  of  41.2  percent  of  the  voting 
shares  of  NBC  Baneshares,  Inc.,  Pampa. 
Texas,  and  thereby  indirectly  acquire 
National  Bank  of  Commerce,  Pampa, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  18, 1992. 

Jennifer  J.  Johnson. 

Associate  Secretory  of  the  Board. 

(FR  Doc.  92-14804  Filed  6-23-92;  8:45  am] 
BUUMO  CODE  S210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Temporarily  Reduced  Services  of  the 
Dockets  Management  Branch  on  July 
15  and  16, 1992 

agency:  Food  and  Drug  Administration. 
KHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  announcing  the  partial 
closing  of  the  Dockets  Management 
Branch  (DMB)  on  July  15  and  16, 1992. 
The  public  reading  room  will  be  open 
from  9  a.m.  to  4  p.m.  on  both  days,  but  it 
will  offer  only  limited  services.  Other 
offices  of  DMB  will  be  closed  both  days 
while  employees  attend  a  training 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Quinones  or  Jennie  C.  Butler, 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  301-443-7542. 

SUPPLEMENTARY  INFORMATION:  DMB. 
which  is  part  of  the  Office  of 
Management,  is  responsible  for  many 
activities  under  21  CFR  10.20.  Major 
functions  of  DMB  include: 

(1)  Serving  as  the  entry  point  for 
citizens  petitions,  comments,  hearing 
requests,  and  other  documents  used  in 
FDA  rulemaking  and  administrative 
activities; 

(2)  Making  these  documents  available 
for  inspection  by  operating  a  public 
reading  room; 

(3)  Providing  copies  of  the  official 
records  maintained  by  DMB  in 
accordance  with  the  Freedom  of 
Information  Act;  and 

(4)  Providing  advice  and  guidance 
regarding  filing  requirements  pertaining 
to  the  documents  handled  by  DMB. 

Most  offfees  of  DMB  will  be  closed 
July  15  and  16, 1992,  so  that  its 
employees  may  attend  a  training 
program.  However,  the  public  reading 
room  will  be  open  from  9  a.m.  to  4  p.m. 
on  both  days.  "There  will  be  two 
employees  working  both  days  to  answer 
telephones  and  to  accept  hand-delivered 
comments,  documents,  and  copy 
requests.  Due  to  the  understaffing  of  the 
office  on  both  days,  access  to  and 
copying  of  documents  will  be  limited  to 
documents  on  file  in  the  public  reading 
room.  Normal  operations  of  DMB  will 
resume  on  July  17, 1992. 

DMB  is  located  in  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857.  The 
telephone  number  for  the  office  is  301- 
443-7542. 
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Dated:  June  17. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-14776  Filed  6-23-92;  8:45  a.m.] 
BILUNQ  CODE  416<H)1-F 


Health  Care  Financing  Administration 

[ORD-064-CN] 

Medicare  and  Medicaid  Programs; 

Small  Business  Innovation  Research 
Grants  for  Hscal  Year  1992;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice;  correction. 

summary:  In  the  April  15, 1992  issue  of 
the  Federal  Register  (FR  Doc.  92-8625) 

(57  FR  13106),  we  published  a  notice  that 
announced  the  availability  of  HCFA 
fimding,  through  grants,  for  small 
businesses  under  the  Small  Business 
Innovation  Research  Program,  The 
notice  contained  information  about  the 
subject  areas  for  grants  that  will  be 
given  priority,  application  requirements, 
review  procedures,  and  other  relevant 
information.  This  notice  corrects  errors 
made  in  that  document. 

DATES:  Grant  applications  must  be 
submitted  by  July  14, 1992  in  order  to  be 
considered  under  the  fiscal  year  1992 
annual  funding  cycle. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sydney  P.  Galloway,  (410)  966-6645. 
SUPPLEMENTARY  INFORMATION:  As 
published,  the  April  15, 1992  notice  (FR 
Doc.  92-8625)  (57  FR  13106),  concerning 
the  availability  of  small  business 
innovation  research  grants  for  fiscal 
year  1992,  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification.  Accordingly,  we  are 
making  the  following  corrections  to  the 
April  15, 1992  notice. 

1.  On  page  13106,  in  the  third  column, 
under  “FOR  FURTHER  INFORMATION 
CONTACT;”,  seventh  line,  the  word 
"Building,"  is  changed  to  read 
“Boulevard,”. 

2.  On  page  13107,  in  the  first  column, 
under  "Phase  11”,  the  last  line  of  the  first 
paragraph,  the  word  "perfect.(“is 
changed  to  read  “project.)”. 

3.  On  page  13107,  in  the  first  column, 
under  "Phase  U”,  the  second  paragraph, 
the  second  line,  “$10,000”  is  changed  to 
read  "$100,000”. 

4.  On  page  13107,  in  the  third  column, 
the  second  full  paragraph,  the  ninth  line, 
the  word  "subcontractors,”  is  changed 
to  read  “subcontracts,”. 

5.  On  page  13110,  in  the  Hrst  column, 
under  “A.  Awards”,  the  fifth  bullet, 
which  reads: 


“•  In  accordance  with  the 
administration  of  grant  regulations, 
specifically  45  CFR  74.705,  no  fee  or 
profit  will  be  furnished.”,  is  removed 
and  a  new  bullet  is  added  to  read  as 
follows: 

“•  The  SBA  Program  Policy  Directive 
does  permit  the  payment  of  a  reasonable 
fee  or  profit  imder  the  SBIR  Program.” 

This  correction  is  necessary  to 
implement  the  policy  directive  on  the 
Small  Business  Innovative  Research 
Program  that  provides  for  a  fee  or  profit. 
(See  53  FR  23829,  June  24, 1988.)  This 
correction  is  also  necessary  to  be 
consistent  with  section  V1.E.  entitled 
"Profit  or  Fee”  on  page  13110  of  the 
April  15, 1992  notice. 

6.  On  page  13111,  in  the  first  column, 
the  fifteenth  line  from  the  bottom,  in  the 
entry  that  begins  “42  CFR”,  the  phrase 
"42  CFR  part  52”  is  changed  to  read  “42 
CFR  52.2”. 

7.  On  page  13111,  in  the  first  column, 
the  ninth  line  from  the  bottom,  the  title 
number  “45”  is  added  to  precede  the 
acronym  “CFR”. 

8.  On  page  13111,  in  the  second 
column,  under  “I,  Cost  Sharing”,  the  first 
line,  the  second  use  of  the  word  "not”  is 
changed  to  read  “nor”. 

9.  On  page  13111,  in  the  second 
column,  under  “J.  Additional 
Information”,  the  second  line  of  the  last 
paragraph,  the  number  "1372,”  is 
changed  to  read  “12372,”. 

10.  On  page  13111,  in  the  third  column, 
under  “A.  High  Quality/Effective  Care”, 
the  third  line  from  the  bottom  of  the 
paragraph,  the  word  “are”  is  changed  to 
read  “care”. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Financing 
Research,  Demonstrations  and  Experiments] 

Dated:  June  18, 1992. 

Neil ).  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
(FR  Doc.  92-14814  Filed  6-23-92;  8:45  am] 
BILUNQ  CODE  4120-01-M 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  August  3-4, 1992, 
at  the  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  10, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on  August  3 
and  from  8:30  a.m.  to  adjournment  on 


August  4.  The  AIDS  Research  Advisory 
Committee  advises  and  makes 
recommendations  to  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS).  The  Committee  is  currently 
focusing  its  attention  on  clinical 
treatment  research  programs  sponsored 
by  DAIDS,  the  assessment  of  alternative 
and  complementary  therapies,  the 
dissemination  of  information  on 
research  results  and  clinical  trials  to 
physicians  and  patients,  and  the 
implementation  of  expanded  access 
programs.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Patricia  Randall,  Office  of 
Communications,  National  institute  of 
Allergy  and  Infectious  Diseases, 

Building  31,  room  7A32,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  (301-496-5717),  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Jean  S.  Noe,  Executive  Secretary, 
AIDS  Research  Advisory  Committee, 
Division  of  Acquired  Immunodeficiency 
Syndrome,  NIAID,  NIH,  Solar  Building, 
room  2A22,  telephone  (301-496-0545), 
will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health). 

Dated;  June  17, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-14846  Filed  6-23-92;  8:45  am] 
BILLING  CODE  4140-01-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24,  August  31, 
1982),  as  amended  most  recently  in 
pertinent  part  at  57  FR  6509-12, 
February  25, 1992)  is  amended  to  reflect 
the  revision  of  the  Division  of  National 
Health  Service  Corps  in  the  Bureau  of 
Health  Care  Delivery  and  Assistance, 
within  the  Health  Resources  and 
Services  Administration  (HRSA). 
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Under  HB-IO,  Organization  and 
Functions,  amend  the  Bureau  of  Health 
Care  Delivery  and  Assistance  (HBC),  as 
follows: 

1.  Delete  the  Division  of  National 
Health  Service  Corps  (HBC6)  functional 
statement  in  its  entirety  and  insert  the 
following: 

Division  of  National  Health  Service 
Corps  (HBC6).  Responsible  for  carrying 
out  the  Bureau’s  nationwide  efforts  to 
improve  the  organization,  recruitment 
retention,  and  placement  of  health  care 
professionals  in  underserved  and 
unserved  communities.  SpeciHcally: 

(1)  Directs  nationwide  efforts  to 
improve  the  availability  and  distribution 
of  health  care  delivery  professionals; 

(2)  Plans,  directs,  administers  and 
coordinates  clinical  services  and  related 
professional  health  care  activities  at  the 
national  level: 

(3)  Coordinates  with  the  Office  of 
Program  and  Policy  Development 
(Om})  in  the  development  of  legislative 
proposals; 

(4)  Directs  and  implements  policies 
and  long-range/short-range  goals  and 
objectives  for  programs  and  activities 
related  to  the  National  Health  Service 
Corps: 

(5)  Administers  programs  for 
recruitment/placement  of  volunteer 
health  professionals,  placement  of 
NHSC  Scholarship  obligors  and  Loan 
Repayment  recipients.  Private  Practice 
Option  loans  for  NHSC  scholarship  or 
Loan  Repayment  obligors  and  Start-up 
loans  for  NHSC  sites; 

(6)  Provides  coordination  with  other 
programs  providing  health  services, 
including  voluntary,  official  and  other 
community  agencies; 

(7)  Establishes  and  provides  haison  in 
program  matters  within  the  Bureau, 
Department  and  other  Federal  agencies, 
consumer  groups  and  national 
organizations  concerned  with  health 
matters,  and  through  the  Regional 
Offices  with  State  and  local 
governments; 

(8)  Plans,  develops  and  implements 
State  and  local  clinical  and 
programmatic  consultation  and 
assistance  programs  to  improve  the 
quality  and  effectiveness  of  patient  care 
delivery  systems  for  underserved 
population  groups,  and  improve  the 
quality  of  staffing  and  knowledge  of 
specific  types  of  health  care  delivery 
providers; 

(9)  Coordinates  with  the  Associate 
Bureau  Director  for  Information 
Resources  Management  and  Analysis, 
the  Office  of  Program  Data,  and  the 
Office  of  Data  Management  in  the 
development  of  program  data  needs, 
formats  and  reporting  requirements 


including  collection,  collation,  analysis 
and  dissemination  of  data; 

(10)  Participates  in  the  development  of 
forward  plans,  legislative  proposals  and 
budgets; 

(11)  Coordinates  activities  and  serve 
as  Executive  Secretary  of  the  National 
Advisory  Council  of  the  NHSC: 

(12)  Coordinates  the  HRSA  and/or 
6HCDA  minority  affairs  activities: 

(13)  and  coordinates  with  the  Office  of 
the  General  Coimsel  in  facilitating  the 
management  of  Department  of  Justice 
cases. 

Dated:  June  15. 1992. 

Robert  G.  Harmon, 

Administrator,  Health  Resources  and 
Services  Administration. 

[FR  Doc.  92-14809  Filed  6-23-92;  8:45  am) 
SailNG  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-967-4230-15;  AA-8447-B  and  AA- 
8447-A2] 

Notice  for  Publication,  Cancelled; 
Alaska  Native  Claims  Selection 

On  June  17, 1992,  in  accordance  with 
the  provisions  of  title  43  Code  of  Federal 
Regulations  subpart  A.  S  4.5,  the 
Secretary  of  the  Interior,  assumed 
jurisdiction  over  the  decision  of  June  8, 
1992,  issued  by  the  Bureau  of  Land 
Management,  Alaska  State  Office, 
approving  patent  of  lands  to  The  Eyak 
Corporation  under  village  selection 
applications  AA-8447-B  and  AA-8447- 
A2  filed  pursuant  to  secs.  12(a)  and  (b) 
of  the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1601,  et  seq.  The  Secretary 
has  affirmed  the  Bureau  of  Land 
Management's  decision  in  this  matter  as 
final  for  the  Department  of  the  Interior 
effective  June  17, 1992. 

Notice  of  the  decision  published  June 
10. 1992,  (Volume  57,  Number  112  FR 
24649)  is  hereby  cancelled.  No  further 
publications  will  occur. 

Elizabeth  P.  Carew, 

Acting  Chief,  Branch  of  KCS  Adjudication. 

[FR  Doc.  92-14801  Filed  6-23-92;  8:45  am) 
BnjJNQ  CODE  4S10-JA-U 


Utah— Notice  of  Invitation  To 
Participate  in  Coal  Exploration 
Program;  Cyprus  Plateau  Coal 
Company— UTU — 69099 

Cyprus  Plateau  Coal  Company  is 
inviting  all  qualified  parties  to 
participate  in  its  proposed  exploration 
of  certain  Federal  coal  deposits  near  the 
Wild  Cattle  Hollow  area,  six  miles  west 


of  Hiawatha,  Utah.  The  lands  are 
located  in  Carbon  and  Emery  Counties, 
Utah,  and  are  described  as  follows: 

T.  14  S..  R.  7  E..  SLM.  Utah 
Secs.  27,  28,  and  33,  all: 

Sec.  34.  lots  1.  2.  N*4.  NViSW’A. 

T.  15  S..  R.  7  E..  SLM.  Utah 
Sec.  3.  lots  3-6. 11. 12.  SWV*.  WVtWViS 
EV«; 

Sec.  10*  W%NWy4NEy4.  SWy4NEV4.  WVt. 
WVi.  SEy4; 

Sec.  15.  WViEViEV^.  WV^EVi.  WVi: 

Secs.  16,  and  21,  all: 

Sec.  22.  WVi!EViNEy4NEy4.  WV4NEy4NEy4, 

wyiNEy4.  SEy4NEy4.  w«4.  SEy4. 

Containing  7,176.32  acres 
Any  party  electing  to  participate  in 
the  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management  Utah  State 
Office,  P.O.  Box  45155,  Salt  Lake  City. 
Utah  84145-0155,  and  to  Cyprus  Plateau 
Coal  Company.  P.O.  Box  PMC,  Price. 
Utah  84501.  Such  written  notice  must  be 
received  within  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  A 
copy  of  the  exploration  plan,  as 
submitted  by  Cyprus  Plateau  Coal 
Company,  is  available  for  public  review 
during  normal  business  hours  in  the 
BLM  Office,  (Public  Room,  Fourth  Floor). 
324  South  State  Street,  Salt  Lake  City, 
Utah  under  Serial  Number  UTU-69099. 
Ted.  D.  Stephenson. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  92-14808  Filed  6-23-92;  8:45  am) 
BILUNG  CODE  4310-OO-M 


[AZ-026-20,  S410-10-A018;  AZA-26S80] 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Minerals  Segregation. 

summary:  The  private  lands  described 
in  this  notice,  aggregating  approximately 
9020  acres,  are  segregated  and  made 
unavailable  for  filings  under  the  general 
mining  laws  and  the  mineral  leasing 
laws  to  determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 
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The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTHER  INFORMATION  CONTACT. 
Vivian  Reid,  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(002)  863-4464.  Serial  Number  AZA- 
26580. 

Gila  and  Salt  River  Base  and  Meridian, 
Yavapai  County,  Arizona 
T.9  N.,  R.2  W., 

Sec.  31.  NWViSEV4.  WV4NE%.  NE%NEy4, 
T.  9  N..  R.  3  W., 

Sec.  1,  lots  1  to  3.  incL  SV^NE^, 

SEy4NWy4.  NEViSWl^,  SEV4. 

Sec.  12,  All. 

Sec.  13,  All. 

Sec.  14,  SWy4,  SysSEVk,  NEy4SEy4. 

Sec.  14,  SyiNWy4  and  W%NEy4  excluding 
all  lands  within  the  Hassayampa  Canyon 
Wilderness  Area. 

Sec.  22.  E%NEy4.  SW'ANE*^.  SE'A. 

EyiSwy4.  swy4swy4. 

Sea23.  AU. 

Sec.  24.  lots  1  to  3,  incl.,  N^,  SWy4. 
NEyiSEy4. 

Sec.  25,  lots  1  and  2,  NWy4NEV4,  SViiNEM, 
WVi,  SEy4. 

Sec.  26.  All. 

Sec.  27,  NVi. 

Sec.35,NW. 

T.  10.,  R.  3  W.. 

Sec.  la  NEy4SWy4.  SWV4SEV4. 

Sec.  11.  SEy4SEy4. 

Sec.  12.  SWViSWVi. 

Sec.  14.  SV4NWy4.  NWy4NWy4. 

Sec.  24,  NEy4. 

Sec.  25.  lots  3  and  4.  SVitNV^,  SV^. 

T.  11N..R.3W, 

Sec.  8,  lots  1  and  10,  N*ANEy4.  NWy4SWy4. 
EyiSEy4. 

Sec.  9.  WV4.  W%SE%. 

Sec.  17.  lot  2.  SW^NW^, 

Sec.  19,  EVi. 

Sec.  20,  WV4.  SEy4. 

Sec.21.  W%. 

Sec.29.NWy4. 

Sec.  30.  NEy4. 

Minerals  Reservation — All  Federally 
owned  minerals  applicable  to  each 
individual  parcel. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  und^r  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
upon:  issuance  of  a  patent  or  deed  of 
such  mineral  interest;  upon  final 


rejection  of  the  application;  or  two  years 
from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

Dated:  June  15, 1992. 

Henri  R.  Bisson, 

District  Manager. 

[FR  Doc.  92-14838  Filed  6-23-92;  8:45  am)  . 
BILUNQ  CODE  4310-3a-M 


{OR>020-02-4333-12:G2-2031 

Motor  Vehicle  and  Camping 
Restrictions  on  Certain  Public  Lands 
Adjacent  to  Maim  Lake,  Harney 
County,  OR 

agency:  Bureau  of  Land  Management, 
DOI. 

action:  Notice  of  motor  vehicle  and 
camping  use  restrictions  on  public  lands 
adjacent  to  Mann  Lake,  Harney  Coimty, 
Oregon. 

SUMMARY:  Restrict  motorized  vehicle 
and  camping  uses  on  public  lands 
adjacent  to  Mann  Lake  Recreation  Site 
to  enhance  and  protect  resources. 
Motorized  vehicle  use  will  be  restricted 
to  maintained  gravel  roads  and 
maintained  shoreline  access  locations. 
Vehicle  camping  use  is  restricted  to  the 
two  maintained  shoreline  access  points. 
Walk-in  camping  is  permitted  along  the 
north,  east,  and  west  sides  of  Mann 
Lake. 

EFFECTIVE  DATE:  July  24. 1992.  ^ 
ADDRESSES:  Comments  should  be 
submitted  to  the  Bums  District  Manager, 
HC  74-12533,  Highway  20  West,  Hines, 
Oregon  97738. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  T.  Patterson,  Andrews  Resource 
Area  Manager.  Bureau  of  Land 
Management.  HC  74-12533  Highway  20 
West,  Hines,  Oregon  97738,  503-573- 
5241. 

SUPPLEMENTARY  INFORMATION:  The 

location  of  Mann  Lake  is  described  as  T. 
32  S..  R.  35  E.,  the  SVz  of  the  NW 
quarter,  the  SW  quarter,  the  E*A  of  the 
SE  quarter,  and  the  SWV^  of  the  NE 
quarter  of  Section  7  and  T.  32  S.,  R.  34  E., 
the  SEVi  of  the  NE  quarter,  the  E%  of 
the  SE  quarter  of  Section  12,  T.  32  S.,  R. 
34  E..  the  NWVi  of  Sec.  13. 

This  restriction  is  established  to 
protect  and  enhance  the  resource  values 
at  Mann  Lake  Recreation  Site. 
Fluctuating  shoreline  elevations,  soft 
wet  conditions  during  portions  of  the 
year,  and  easily  damaged  vegetation 
around  the  lake  require  that  motorized 
vehicles  use  maintained  gravel  roads  to 
protect  the  scenic  and  biological  values 
at  Mann  Lake  Recreation  Site. 

Motorized  vehicle  use  will  be  limited  to 
maintained  gravel  roads.  Camping  will 


be  restricted  to  the  two  shoreline  access 
points,  except  walk-in  camping  will  be 
permitted  along  the  north,  east,  and 
west  side  of  Mann  Lake. 

Mann  Lake  is  a  destination  area  for 
many  recreationists.  In  coordination 
with  the  Oregon  Department  Fish  and 
Wildlife  and  the  State  Marine  Board,  the 
lake  is  managed  as  a  high  quality  fishing 
location.  Grazing  will  be  allowed  as 
determined  by  the  authorized  officer. 

Fences  and  cattleguards  have  been 
erected  to  effect  this  change.  Boat 
ramps,  gravel  roads  and  rest  rooms  have 
been  constructed  to  accommodate  the 
visiting  public.  The  north  end  of  Mann 
Lake  has  been  designated  as 
“Watchable  Wildlife  Site”  by  the 
Bureau  of  Land  Management. 

The  motorized  vehicle  and  camping 
restriction  will  be  in  effect  year-round. 
Exemptions  to  the  restrictions  will  be 
agency  personnel  performing  work  on 
approved  projects,  law  enforcement 
personnel  in  the  performance  of  their 
duties,  search  and  rescue  personnel  in 
the  performance  of  their  duties,  and 
Oregon  Department  of  Fish  and  Wildlife 
in  the  performance  of  their  duties. 
Researchers  and  others  may  request 
exemptions  from  these  restrictions  by 
applying  in  writing  to  the  District 
Manager,  Bums  District.  Bureau  of  Land 
Management,  for  an  exemption. 

This  closure  will  take  effect 
immediately  and  will  be  permanent. 
Authority  for  this  closure  order  is 
contained  in  43  CFR  8364.1.  Penalties  for 
violation  of  this  order  are  contained  in 
43  CFR  8360.0-7. 

Dated:  )une  8. 1992. 

Steve  Anderson, 

Acting  Andrews  Resource  Area  Manager. 

(FR  Doc.  92-14720  Filed  6-23-92:  8:45  am) 
BILUNO  CODE  43t0-33-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  337-TA-338 

Certain  Bulk  Bags  and  Process  for 
Making  Same;  Notice  of  investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  May 
21, 1992,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C  1337, 
on  behalf  of  Super  Sack  Manufacturing 
Corporation,  11510  Data  Drive,  Dallas, 
Texas  75218  and  Better  Agricultural 
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Goals  Corporation,  11510  Data  Drive, 
Dallas,  Texas  75218.  An  amended 
complaint  was  filed  on  June  5, 1992,  and 
supplements  to  the  complaint  were  filed 
on  June  10  and  12, 1992.  The  complaint, 
as  amended  and  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  bulk  bags  which  allegedly 
infringe  claim  20  of  U.S.  Letters  Patent 
4,194,652,  and  claim  8  of  U.S.  Letters 
Patent  4,143,796,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
AODHESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  o^icial  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  O^ce  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Gould,  Esq.,  Office  of  Unfair 
Import  Investigation,  U.S.  International 
Trade  Commission,  telephone  202-205- 
257a 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
S  210.12  of  the  Commission's  interim  rules  of 
practice  and  procedure.  19  CFR  210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
June  18, 1992,  Ordered  That — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  Sates  after 
importation  of  certain  bulk  bags  which 
are  allegedly  produced  abroad  by  a 
process  covered  by  claim  20  of  U.S. 
Letters  Patent  4,194,652  or  which 
allegedly  infringe  claim  8  of  U.S.  Letters 
Patent  4,143,796,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  fa)(2)  of 
section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 


named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 

Super  Sack  Manufacturing  Corp.,  11510  Data 
Drive,  Dallas,  Texas  75218. 

Better  Agricultural  Goals  Corp..  11510  Data 
Drive,  Dallas,  Texas  75218. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Fib-Pak,  Inc.,  1301  Spence  Avenue, 
Hawkesbury,  Ontario  K6A  3G7,  Canada. 
TwinPak,  Inc.,  910  Central  Parkway  West, 
Mississauga,  Ontario  L5C  2\'5,  Canada. 
Titan  Megabags  Industrial  Corporation, 
Cattleya  Condominium  Building,  Makati 
Manila,  Metro  Manila,  Philippines. 

Pacific  Rim  Marketing  Corp.,  2579  Liberty 
Street,  Beaumont,  Texas  77702. 

Trimeg  Holdings,  Ltd.,  80800  36th  Street  SE. 

Calgary,  Alberta  T2C  2)5,  Canada. 

Sanwey  Ind.  De  Containers,  LTDA,  Rod. 

Regis  Bittencourt  1590,  Cidades  Intercap. 
66768  Taboao  Da  Serra,  Sao  Paulo,  Brazil. 

(c)  James  M.  Gould,  Esq.,  Office  of 
Ui^air  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  room  401-1,  Washington, 

DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §S  201.16(d)  and  210.21(a)  of  the 
Commission’s  Rules,  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
datp  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 


order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commission. 

Issued:  June  18, 1992. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  92-14835  Filed  6-23-92:  8:45  am) 
WLLWQ  cooe  7020-02-M 


(Investigation  No.  337-TA-336] 

Certain  Single  In-Line  Memory 
Modules  and  Products  Containing 
Same;  Notice 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  proceeding 
scheduled  for  July  7, 1992,  and  the 
hearing  scheduled  to  commence 
immediately  thereafter  (57  FR  24654. 

Jime  10, 1992)  are  cancelled. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  June  19, 1992. 

Janet  D.  Saxon, 

Administrative  Law  Judge. 

[FR  Doc.  92-14835  Filed  6-23-92;  8:45  am) 
BILLING  COOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

lEx  Parte  No.  290  (Sub  No.  5)  (92-3)1 

Quarterly  Rail  Cost  Adjustment  Factor 

agency:  Interstate  Commerce 
Commission. 

action:  Approval  of  rail  cost  adjustment 
factor  and  decision. 

summary:  The  Commission  has 
approved  the  third  quarter  1992  rail  cost 
adjustment  factor  (RCAF)  and  cost 
index  filed  by  the  Association  of 
American  Railroads.  The  third  quarter 
RCAF  (Unadjusted)  is  1.158.  The  third 
quarter  RCAF  (Adjusted)  is  1.010,  a 
decrease  of  1.4  percent  from  the  second 
quarter  1992  RCAF  (Adjusted)  of  1.024. 
Maximum  third  quarter  1992  RCAF  rate 
levels  may  not  exceed  98.6  percent  of 
maximum  second  quarter  1992  RCAF 
rate  levels. 

EFFECTIVE  DATE:  July  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Bono.  (202)  927-5720,  Robert 
C.  Hasek,  (202)  927-6239.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
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Washington,  DC  20423,  or  telephone 
(202)  289-4357/4359. 

(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202)  927- 
5721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Decided:  June  16, 1992. 

By  the  Cktmmission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  PhiUips,  and  Emmett. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-14836  Filed  S-23-92;  8:45  am) 
BIUING  CODE  t4S36 


[Hnance  Docket  No.  32087] 

Norfolk  and  Western  Railway  Ca— 
Trackage  Rights  Exemptlon--Norfoik 
Southern  Railway  Co.;  Exemption 

Norfolk  Southern  Railway  Company 
(NSR)  has  agreed  to  grant  overhead 
trackage  rights  to  Norfolk  and  Western 
Railway  Company  (NW)  finm  the 
junction  between  NW  and  NSR  at 
Burkeville  (milepost  F-86.0)  to  Amelia, 
VA  (milepost  F-104.5±),  a  distance  of 
approximately  18.5  miles.  The  trackage 
rights  operations  are  expected  to  begin 
on  or  shortly  after  July  1, 1992. 

NW  and  NSR  are  class  1  railroads 
which  are  controlled  through  stock 
ownership  by  Norfolk  Southern 
Cc^oration,  a  holding  company. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(3)  and  (7).  This  is  a  transaction 
within  a  corporate  family  of  the  type 
specifically  exempted  finm  prior  review 
and  approval  under  49  CFR  1180.3(d)(3). 
The  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
This  transaction  also  qualifies  under  the 
trackage  rights  exemption  in  49  CFR 
1180.2(d)(7). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  R.  Allan 
Wimbish,  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry,  Co — Trackage 
Rights— BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360 1.C.C.  653  (1980), 
and  as  clarified  in  Wilmington  Term. 


RR,  Inc. — Pur.  &  Lease — CSX  Transp., 
Inc.,  6 1.C.C.2d  790  (1990),  aff’dsub  nom. 
Railway  Labor  Executives’  Assn.  v.  ICC, 
930  F.2d  511  (6th  Cir.  1991). 

Decided:  June  18, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Sttickland,  Jr., 

Secretary. 

[FR  Doc.  92-14837  Filed  6-23-02;  8:45  am] 
BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Information  Collectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the.form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  itemfs)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bu^en  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  Justice’s 
Clearance  Officer,  Mr.  Don  Wolfrey,  on 
(202)  514-4115.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  horn  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarthng  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr.  Don 
Wolfrey,  DOJ  Clearance  Officer,  SPS/ 


JMD/5031,  Department  of  Justice, 
Washington,  DC  20530. 

Extensum  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  WHhoitt 
Any  Change  in  the  Substance  as  in  the 
Method  of  Collection 

(1)  Canadian  Border  Boat  Landing 
Card. 

(2)  Form  1-68.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  1- 
68  is  issued  to  those  who  have  apphed 
to  enter  the  United  States  from  C^ada 
in  a  small  pleasure  craft. 

(5)  7,500  annual  responses  at  .166 
hours  per  response. 

(6)  1,245  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Temporary 
Protection  Status. 

(2)  Form  1-821.  Immigration  and 
Naturalization  Service. 

(3)  Annually. 

(4)  Individuals  or  households.  Form  1- 
821  is  used  to  apply  for  temporary 
protected  status,  the  benefits  of  which 
include  employment  authorization  and 
relief  from  the  threat  of  removal  or 
deportation. 

(5)  100,000  annual  responses  at  .5 
hours  per  response. 

(6J  50,000  annual  burden  hours. 

(7)  Note  applichble  under  3504(h). 

(1)  Change  of  Address  Card. 

(2)  Form  1-607, 1-697A.  Immigration 
and  Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  Form  I- 
697  and  I-697A  is  used  by  the  alien 
public  to  advise  the  Service  of  address 
changes. 

(5)  600,000  annual  responses  at  .083 
hours  per  response. 

(6)  49,800  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Waiver  of  Passport 
and/or  Visa. 

(2)  Form  1-193.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  1- 
193  will  be  used  by  an  alien  who  wishes 
to  waive  the  documentary  requirements 
for  passports  and/or  visas  due  to  an 
unforeseen  emergency.  This  information 
is  needed  to  determine  whether  the 
applicant  is  eligible  for  entry  into  the 
U.S.  Under  5212.1(g)  and  §211.(b)(3)  of  8 
CFR. 

(5)  25,000  annual  responses  at  .166 
hours  per  response. 

(6)  4,150  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Biographic  Information. 
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(2)  Form  G-325.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form 
G-^25  is  used  by  INS  to  check  other 
agency  records  on  applications  or 
petitions  submitted  by  applicants  for 
benefits  under  the  I&N  Act.  The  form  is 
also  used  by  applicants  for  adjustment 
to  permanent  resident  status  and 
specific  applicants  for  naturalization. 

(5)  1,044,994  annual  responses  at  .25 
hours  per  response. 

(6)  261,249  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Arrival  Information. 

(2)  Form  N-14A.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form 
N-14A  is  used  by  INS  to  identify  arrival 
records  of  aliens  applying  for  beneHts. 
The  information  is  needed  primarily  to 
identify  arrival  information  for  arrivals 
prior  to  1924. 

(5)  1,000  annual  responses  at  .25  hours 
per  response. 

(6)  250  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

New  Collections 

(1)  Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services;  and  Section  504 
of  the  Rehabilitation  Act  of  1973,  as 
Amended. 

(2)  Form  ADA  II.  Civil  Rights  Division. 

(3)  One  time  response. 

(4)  Individuals  or  households.  Form 
ADA  II  will  be  used  to  determine  the 
jurisdiction  of  the  alleged  discrimination 
and  to  provide  the  information  needed 
to  initiate  investigation  of  the  complaint. 

(5)  1,100  annual  responses  at  .25  hours 
per  response. 

(6)  275  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Juveniles  Taken  Into  Custody 
Reporting  Program. 

(2)  JTIC-IA.  jnC-lB.  JTIC-lC.  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention. 

(3)  Annually. 

(4)  State  or  local  governments.  The 
fortns  will  be  used  to  enumerate  and 
describe  annual  movements  of  juvenile 
offenders  through  state  correctional 
systems. 

(5)  50,023  annual  responses  at  .026 
hours  per  response. 

(6)  1,277  annual  biuden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  to  Waive  Exclusion 
Grounds. 

(2)  Form  1-724,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  I- 
724  will  be  used  by  aliens  to  apply  to 


waive  excludability  from  the  U.S. 
pursuant  to  provisions  as  amended  by 
section  601  of  the  Immigration  Act  of 
1990,  Public  Law  101-649.  This  form 
replaces  various  current  forms. 

(5)  76,000  annual  responses  at  .82 
hours  per  response. 

(6)  62.320  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Revision  of  a  Currently  Approved 
Collection 

(1)  Application  to  Register  Permanent 
Residence  or  Adjust  Status. 

(2)  Form  1-485,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  I- 
485  will  be  used  to  request  adjustment 
to  permanent  resident  status  or  other 
granting  of  permanent  residence  to  an 
alien  already  in  the  United  States.  This 
form  replaces  various  current  forms. 

(5)  192,000  annual  responses.  100,000 
at  5.25  hours  per  response.  92,000  at  4.5 
hours. 

(6)  939,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Public  comment  on  these  items  is 

encouraged. 

Dated:  June  IB,  1992. 

Don  Wolfrey, 

Department  Clearance  Officer.  Department  of 
Justice. 

(FR  Doc.  92-14782  Filed  6-23-92:  8:45  am) 
BUXIMQ  CODE  441(M>1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Emergency  Unemployment 
Compensation;  General  Administration 
Letter  for  Implementing  Title  I  of  the 
Emergency  Unemployment 
Compensation  Act  of  1991 

On  November  15, 1991,  the  President 
signed  into  law  the  Emergency 
Unemployment  Compensation  Act  of 
1991  (Public  Law  102-164),  which  in  title 
I  created  the  Emergency  Unemployment 
Compensation  (EUC)  program.  On 
December  4. 1991,  the  President  signed 
into  law  Public  Law  102-182,  which 
provided  amendments  to  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  as  if  such  amendments  were 
included  in  that  Act,  as  of  its  effective 
date  (weeks  of  unemployment  beginning 
on  and  after  November  17, 1991).  On 
February  7, 1992,  the  President  signed 
into  law  Public  Law  102-244,  further 
amending  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  effective  for  weeks  of 
unemployment  beginning  after  the  date 
of  enactment. 


In  its  role  as  principal  in  the  EUC 
program,  the  Department  of  Labor 
issued  controlling  guidance  for  the 
States  and  cooperating  State  agencies  in 
the  operating  instructions  set  forth  in  the 
Attachments  to  GAL  4-92,  dated 
November  27, 1991.  Based  on  issues 
raised  by  the  States  and  cooperating 
State  agencies,  GAL  4-92,  Change  1  was 
issued  February  10, 1992,  providing 
changes  to,  and  clarifications  of,  the 
operating  instructions  set  forth  in  the 
Attachments  to  GAL  4-92.  In  order  to 
assure  knowledge  to  the  public  of  these 
operating  instructions,  both  of  these 
dociiments  were  published  in  the 
Federal  Register  on  February  14, 1992 
(57  FR  5472). 

GAL  4-92,  Change  2  was  issued 
February  13, 1992,  providing  changes  to 
the  operating  instructions  set  forth  in  the 
Attachments  to  GAL  4-92  because  of  the 
amendments  enacted  February  7, 1992 
(Pub.  L  102-244),  GAL  4-92,  Change  2 
was  published  in  the  Federal  Re^ster  on 
March  11, 1992  (57  FR  8683).  In 
publishing  GAL  4-92,  Change  2,  the 
preamble  and  contents  of  the  document 
are  correct,  however,  the  Federal 
Register  publication  inadvertently 
reflected  Change  3,  rather  than  Change 
2.  in  the  printing  of  the  actual  directive 
title  line.  This  minor  typographical  error 
does  not  change  the  substance  or 
sequence  of  the  controlling  guidance 
issued  in  the  form  of  the  GALs. 

GAL  4-92,  Change  3  was  issued  June 
4, 1992,  which  revised  section  III.M., 
Fraud  and  Overpayment.,  in  Attachment 
A  to  GAL  4-92.  Changes  and 
clariHcations  were  needed  in  order  to 
assure  uniform  application  of  the 
provisions  by  the  States  and  cooperating 
State  agencies. 

Therefore,  GALs  4-92;  4-92,  Change  1: 
4-92,  Change  2;  and  4-92,  Change  3  (or 
any  subsequent  or  supplemental 
operating  instructions)  provide  the 
essential  operating  instructions  to  the 
States,  which  administer  the  EUC 
program  pursuant  to  agreements 
between  the  States  and  the  Secretary  of 
Labor. 

Since  the  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  in  GALs  4-92;  4- 
92,  Change  1;  4-92,  Change  2;  and  4-92, 
Change  3  (or  any  subsequent  or 
supplemental  operating  instructions) 
without  the  prior  approval  of  the 
Department  of  Labor,  GAL  4-92,  Change 
3  is  published  below  as  a  continuation 
of  assuring  public  notification  of  the 
required  procedures. 
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Signed  at  Washington,  DC  on  June  17, 1992. 
Robert  T.  Jones, 

Assistant  Secretary  of  Labor. 

DIRECTIVE:  General  administration  letter  no. 
4-92,  change  3. 

TO:  All  state  employment  security  agencies. 
FROM:  Donald  J.  Kulick  Administrator  for 
Regional  Management 
SUBJECT:  Emergency  Unemployment 

Compensation  Act  of  1991,  as  Amended. 
Rescissions 

Expiration  Date:  November  30, 1992. 

1.  Purpose 

To  provide  clarification  to  section 
III.M.,  Fraud  and  Overpayment.,  in 
Attachment  A  of  the  implementing 
instructions  for  States  and  State 
Employment  Security  Agencies  (SESAs) 
for  the  administration  of  the  provisions 
of  title  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  as  amended. 

2.  References 

Title  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  l^blic  Law  102-164,  as  amended 
by  Public  Law  102-182  and  Public  Law 
102-244;  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970,  as  amended;  20  CFR  part  615;  GAL 
4-92;  GAL  4-92,  Change  1;  GAL  4-92, 
Change  2;  UIPL  9-92  and  Changes; 

UIPLs  16-85, 10-67  and  21-90;  The  Trade 
Act  of  1974,  as  amended  (19  U.S.C.  2271 
et  seq.);  20  CFR  part  617. 

3.  Backgroimd 

Title  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991  created  the  Emergency 
Unemployment  Compensation  (EUC) 
program.  The  EUC  program,  as 
established  by  Public  Law  102-164  (and 
amended  by  P.L  102-182),  provided  13 
or  20  weeks  of  benehts  depending  on  the 
State’s  total  unemployment  rate  or  a 
combination  of  the  State’s  insured 
unemployment  rate  and  exhaustions. 
Public  Law  102-244  amended  the  EUC 
Act  to  increase  the  maximum  duration 
to  26  or  33  weeks  through  the  week 
including  June  13, 1992.  For  weeks  of 
unemployment  beginning  thereafter, 
individuals  filing  new  claims  and  certain 
individuals  who  established  claims  prior 
to  the  week  including  June  13  will  revert 
back  to  the  13  or  20  week  maximum. 
EUC  is  payable  to  individuals  who  have 
no  rights  to  regular,  extended,  or 
additional  benehts  under  any  State  or 
Federal  law.  Except  where  inconsistent 
with  the  operating  instructions  in  GAL 
4-92  (and  changes  thereto],  the  terms 
and  conditions  of  State  law  which  apply 
to  claims  for  extended  benefits  and  to 
the  payment  thereof  shall  apply  to 
claims  for  EUC. 


Public  Law  102-164  was  enacted 
November  15, 1991  and  the  EUC 
program  became  effective  in  all  States 
for  weeks  of  unemployment  beginning 
on  and  after  November  17, 1991.  The 
Employment  and  Training 
Ad^nistration  issued  controlling 
guidance  for  the  States  and  State 
agencies  in  the  operating  instructions  in 
GAL  4-92,  dated  November  27, 1991; 

GAL  4-92,  Change  1,  dated  February  10, 
1992  and  GAL  4-92,  Change  2,  dated 
February  13, 1992. 

Since  the  enactment  of  Public  Law 
102-244,  which  was  signed  by  the 
President  on  February  7, 1992,  and 
issuance  of  GAL  4-92,  and  Changes 
thereto,  many  States  and  cooperating 
State  agencies  have  had  questions 
concerning  the  instructions  and 
guidelines  issued  in  section  III.M.,  Fraud 
and  Overpayment.,  in  Attachment  A  to 
the  GAL,  which  has  necessitated  many 
verbal  responses  and  responses  to 
questions  in  UIPL  9-92  and  Changes 
thereto,  'Therefore,  the  Department  in 
this  Change  3,  is  providing  a  revised 
section  III.M.  to  replace  the  original 
section  III.M.  in  Attachment  A  to  GAL 
4-92,  which  includes  changes  to,  and 
clariHcations  of,  the  operating 
instructions  in  order  to  assure  uniform 
application  of  the  provisions  among  the 
States. 

Specifically,  the  Department  is 
clarifying  that  States  have  the  option  to 
elect  implementing  a  waiver  program  for 
non-fraud  overpayments,  clarlHes 
procedures  that  must  be  followed  if  such 
election  is  made,  and  clarifies 
restoration  of  account  balances  when 
overpayments  are  established.  In 
addition,  the  language  of  certain 
paragraphs  is  changed  to  parallel  the 
provisions  of  20  CFR  part  617,  the 
Department’s  regulations  implementing 
the  Trade  Act  of  1974,  as  amended,  The 
Trade  Act  of  1974  and  the  EUC  Act 
contain  nearly  identical  provisions 
related  to  waivers  and  offsets.  Since 
both  are  Federally  funded  programs,  the 
Department  must  follow  the  regulations 
established  for  the  Trade  Act,  as  such 
establish  the  precedents  when  the 
statutes  parallel  one  another.  If 
Congress  had  intended  differently,  the 
EUC  statute  would  have  contained  other 
provisions. 

The  operating  instructions  in  GAL  4- 
92,  GAL  4-92,  Change  1,  GAL  4-92, 
Change  2,  and  this  Change  3  are  issued 
to  the  States  and  the  cooperating  State 
agencies,  and  constitute  the  controlling 
guidance  provided  by  the  Department  of 
Labor  in  its  role  as  the  principal  in  the 
EUC  program.  As  agents  of  the  United 
States,  the  States  and  the  cooperating 
State  agencies  may  not  vary  fiom  the 
operating  instructions  in  GAL  4-92,  GAL 


4-92,  Change  1,  GAL  4-92,  Change  2,  or 
this  Change  3  (or  any  subsequent  or 
supplemental  operating  instructions] 
without  the  prior  approval  of  the 
Department  of  Labor. 

4.  Attachment  A — Changes  to  Operating 
Instructions 

M.  Fraud  and  Overpayment 

The  Act  contains  specific  provisions 
with  respect  to  fraud  and  overpayments 
of  EUC. 

Provisions  of  the  State  law  applied  to 
detection  and  prevention  of  fraudulent 
overpayments  of  EUC  will  be,  as  a 
minimum,  commensurate  with  those 
applied  by  the  State  xvith  respect  to 
regular  compensation  and  which  are 
consistent  with  the  Secretary’s 
"Standard  for  Fraud  and  Overpayment 
Detection”  (Employment  Security 
Manual,  part  V,  sections  7510,  et  seq.] 

1.  Fraudulent  Claiming  of  EUC 

Section  105  of  the  Act  provides  that,  if 
an  individual  knowingly  has  made,  or 
caused  to  be  made  by  another,  a  false 
statement  or  representation  of  a 
material  fact,  or  knowingly  has  failed,  or 
caused  another  to  fail,  to  disclose  a 
material  fact,  and  as  a  result  of  such 
false  statement  or  representation  or  of 
such  nondisclosure  the  individual  has 
received  an  amount  of  EUC  to  which  the 
individual  was  not  entitled,  the 
individual; 

a.  Shall  be  ineligible  for  further  EUC 
in  accordance  with  the  provisions  of  the 
applicable  State  unemployment 
compensation  law  relating  to  fraud  in 
connection  with  a  claim  for 
unemployment  compensation,  and 

b.  Shall  be  subject  to  prosecution 
under  section  1001  of  ^itle  18,  U.S.C. 

Provisions  of  State  law  relating  to 
disqualification  for  fraudulently 
claiming  or  receiving  a  payment  of 
compensation  shall  apply  to  claims  for 
and  payment  of  EUC. 

When  a  SESA  has  sufficient  facts  to 
make  a  prima  facie  case  under  18  U.S.C. 
1001,  it  will  consider  referral  for  criminal 
prosecution  in  accordance  with  the 
provisions  of  the  Memorandum  of 
Understanding  (MOU]  between  the 
Department’s  Office  of  Inspector 
General  and  the  Employment  and 
Training  Administration,  which  was 
transmitted  as  an  attachment  to  UIPL 
10-87  (also  see  UIPLs  16-85  and  21-90]. 
If  Federal  prosecution  is  recommended, 
the  matter  will  be  referred  to  the 
appropriate  Regional  Office  of  the  U.S. 
Department  of  Labor,  Office  of  the 
Inspector  General  (OIG). 

For  those  Cases  not  meeting  the 
criteria  of  referral  to  the  OIG  for 
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investigation  and  prosecution,  as 
outlined  in  the  MOU,  or  if  the  OIG  does 
not  accept  the  case  for  investigation,  or 
it  is  accepted,  but  is  later  returned 
because  the  U.S.  Attorney  declines 
prosecution,  the  SESA  should  refer  the 
case  for  prosecution  under  State  law 
provisions. 

2.  Recovery  of  Overpayments 

Under  section  105(b)  of  the  Act  each 
State  shall  require  repayment  from 
individuals  who  have  received  any 
payment  of  EUC  to  which  they  are  not 
entitled  (whether  fraudulent  or  non- 
fraudulent),  unless  the  SESA.  under  the 
optional  language  of  section  105(b). 
elects  to  have  a  program  under  which  it 
will  waive  recovery  of  overpayments.  A 
SESA  may  elect  to  have  an  EUC  waiver 
program  even  if  it  has  not  waiver 
provisions  under  State  law  for  regular 
compensation.  If  the  SESA  elects  to 
have  an  EUC  waiver  program  and  has  a 
waiver  program  under  State  law,  no 
State  law  waiver  provisions  for  regular 
compensation  apply  to  EUC,  and  the 
SESA  shall  follow  the  guidelines 
outlined  in  this  section  111.M.2. 

Any  SESA  electing  to  have  a  waiver 
program  may  waive  recovery  of  a  non- 
fraudulent  EUC  overpayment  if  it 
determines,  in  accordance  with  the 
guidelines  which  follow,  that — 

a.  The  payment  of  such  EUC  was 
without  fault  on  the  part  of  the 
individual,  and 

b.  Such  repayment  would  be  contrary 
to  equity  and  good  conscience. 

(1)  In  determining  whether  fault 
exists,  for  purposes  of  section  IlI.M.2.a. 
above,  the  following  factors  shall  be 
considered: 

(a)  Whether  a  material  statement  or 
representation  was  made  by  the 
individual  in  connection  with  the 
application  for  EUC  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  statement  or  representation  was 
inaccurate. 

(b)  Whether  the  individual  failed  or 
caused  another  to  fail  to  disclose  a 
material  fact,  in  connection  with  an 
application  for  EUC  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  fact  was  materiaL 

(c)  Whether  the  individual  knew  or 
could  have  been  expected  to  know  that 
the  individual  was  not  entitled  to  the 
EUC  payment 

(d)  Whether,  for  any  other  reason,  the 
overpayment  resulted  directly  or 
indirectly,  and  partially  or  totally,  from 
any  act  or  omission  of  the  individual  or 
of  which  the  individual  had  knowledge, 
and  which  was  erroneous  or  inaccurate 
or  otherwise  wrong. 


(e)  Whether  there  has  been  a 
determination  of  fraud  under  section  105 
of  the  Act  (paragraph  1  of  this  section 
III.M.). 

An  affirmative  finding  on  any  one  of 
the  factors  in  section  lll.M.2.b.(l)  (a)-(e) 
above  precludes  waiver  of  overpayment 
recovery. 

(2)  In  determining  whether  equity  and 
good  conscience  exists,  for  purposes  of 
section  Ill.M.2.b.  above,  the  following 
factors  shall  be  considered: 

(a)  Whether  the  overpayment  was  the 
result  of  a  decision  on  appeal  whether 
the  State  agency  had  given  notice  to  the 
individual  that  the  case  has  been 
appealed  and  that  the  individual  may  be 
required  to  repay  the  overpayment  in 
the  event  of  a  reversal  on  appeal,  and 
whether  recovery  of  the  overpayment 
will  not  cause  extraordinary  and  lasting 
financial  hardship  to  the  individual 

(b)  Whether  recovery  of  the 
overpayment  will  not  cause 
extraordinary  financial  hardship  to  the 
individual,  and  there  has  been  no 
affirmative  finding  under  the  preceding 
paragraph  (2)(a)  with  respect  to  such 
individual  and  such  overpayment 

An  affirmative  finding  on  either  of  the 
foregoing  factors,  in  preceding 
paragraphs  (2)(a)  and  2(b),  precludes 
waiver  of  recovery  of  the  overpayment 

For  the  purpose  of  this  paragraph  (2). 
an  extraordinary  financial  hardship 
shall  exist  if  recovery  of  the 
overpayment  would  result  directly  in  the 
individual’s  loss  of  or  inability  to  obtain 
minimal  necessities  of  food,  medicine, 
and  shelter  for  a  substantial  period  of 
time;  and  an  extraordinary  and  lasting 
financial  hardship  shall  be 
extraordinary  as  described  above  and 
may  be  expected  to  endure  for  the 
foreseeable  future. 

In  applying  this  test  in  the  case  of 
attempted  recovery  by  repayment,  a 
substantial  period  of  time  shall  be  30 
days,  and  the  foreseeable  future  shall  be 
at  least  three  months.  In  applying  this 
test  in  the  case  of  proposed  recoupment 
from  other  benefits,  a  substantial  period 
of  time  euid  the  foreseeable  future  shall 
be  the  longest  potential  period  of  benefit 
entitlement  as  seen  at  the  time  of  the 
request  for  a  waiver  determination.  In 
making  these  determinations,  the  State 
agency  shall  take  into  accoimt  all 
potential  income  of  the  individual  and 
the  individual's  family  and  all  cash 
resources  available  or  potentially 
available  to  the  individual  and  the 
individual’s  family  in  the  time  period 
being  considered. 

(3)  Determinations  granting  or  denying 
waivers  or  overpayments  shall  be  made 
only  on  request  for  a  waiver 
determination.  Such  request  shall  be 
made  on  a  form  which  shall  be  furnished 


to  the  individual  by  the  State  agency. 
Notices  of  determination  of 
overpayments  shall  include  an  accurate 
description  of  the  waiver  {Mtjvisions  of 
this  paragraph  (2).  if  the  SESA  has 
elected  to  allow  waivers  of  EUC 
overpayments. 

(4)  Unless  an  EUC  overpayment  is 
otherwise  recovered,  or  is  waived  under 
paragraph  (2)  of  this  section,  the  SESA 
shall,  durii^  the  three-year  period  after 
the  date  the  individual  received  the 
payment  of  EUC  to  which  the  individual 
was  not  entitled,  recover  the 
overpayment  by  deductions  from  any 
sums  payable  to  the  individual  under. 

(a)  ’The  Act  and  this  GAL  4-S2  and 
changes; 

(b)  Any  Federal  unemployment 
compensation  law  administered  by  the 
SESA;  or 

(c)  Any  other  Federal  law 
administered  by  the  SESA  which 
provides  for  the  payment  of  any 
unemployment  assistance  or  an 
allowance  with  respect  to 
unemployment. 

(5>  No  single  deduction  under  this 
section  I1.KL2.,  shall  exceed  50  percent 
of  the  amount  otherwise  payable  to  the 
individual  and  when  a  deduction  is 
made  it  shall  be  50  percent  of  the 
amount  otherwise  payable. 

(6)  To  the  extent  permitted  under 
State  law.  an  EUC  overpayment  may  be 
recovered  by  offset,  within  the  50 
percent  and  three-year  limitations 
provided  in  paragraphs  (4)  and  (5) 
above,  from  benefits  payable  under  the 
State  unemployment  compensation  law. 

(7)  At  the  end  of  the  three-year 
limitation,  the  SESA  may  remove  the 
overpayment  from  its  accounting  record. 
Althou^  no  further  active  collection 
efforts  by  the  SESA  are  required,  the 
SESA  shall  maintain  an  administrative 
record  during  the  subsequent  three-year 
period  to  provide  for  possible  collection 
throu^  methods  other  than  ofiset.  After 
the  subsequent  three-year  period,  the 
SESA  may  dispose  of  the  overpayment 
record. 

(8)  No  repayment  may  be  required, 
and  no  deduction  may  be  made,  under 
this  section  1I1.M.2.  until  a  determination 
under  paragraph  2.  of  this  section  by  the 
State  agency  has  been  made,  notice  of 
the  determination  and  an  opportunity 
for  a  fair  hearing  thereon  has  been  given 
to  the  individual  ccmcemed,  and  the 
determination  has  become  final 

(9)  EUC  overpayment  recovery  shall 
be  enforced  by  any  action  or  proceeding 
which  may  be  brought  under  State  or 
Federal  law.  unless  recovery  of  the 
overpayment  is  waived  in  accordance 
with  the  Act  and  the  instructions  in  this 
section  I1I.M. 
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(10)  Overpayments  of  EUC  recovered 
in  any  manner  shall  be  deposited  into 
the  fund  from  which  payment  was  made. 

(11)  If  a  State  has  an  agreement  in 
effect  with  the  Secretary  to  implement 
the  cross-program  offset  provisions  of 
section  303(g)(2]  of  the  SSA,  EUC 
payments  shall  be  used  to  offset  State 
regular  compensation  or  EB 
overpayments  and  State  regular 
compensation  or  EB  payments  shall  be 
used  to  offset  EUC  overpayments. 
Determinations  under  this  section 
III.M.2.,  shall  be  subject  to  the 
determination  and  appeal  and  hearing 
provisions  of  sections  III.I.  and  J. 

(12)  An  individual  who  has  an 
overpayment  established  imder 
paragraph  2.  of  this  section  may  have 
the  amount  of  such  overpayment 
restored  to  the  EUC  account  established 
for  such  individual  in  accordance  with 
the  State  law  for  regular  compensation. 
No  restoration  is  permitted  nor  shall 
such  occur  until  the  determination  of 
overpayment  is  Hnal  in  accordance  with 
paragraph  (8)  of  this  section. 

(13)  If  the  SESA  elects  to  implement 
an  EUC  waiver  program,  it  may  not  put 
such  election  into  e^ect  unless  it 
previously  elected  to  allow  waiver  of 
nonfraudulent  EUC  overpayments  and 
has  published  agency  instructions  on 
such  election. 

5.  Action  Required 

SESA  Administrators  shall  provide 
the  above  controlling  guidance  to 
appropriate  staff  and  assure  that  any 
changes  required  in  the  State's  EUC 
fraud  and  overpayment  procedures  are 
implemented. 

6.  Inquiries 

Direct  questions  to  the  appropriate 
Regional  Office. 

[FR  Doc.  92-14758  Filed  6-23-92;  8:45  am) 
BILUNG  CODE  4S10-30-M 


Employment  and  Training 
Administration 

Wagner-Peyser  Act  Final  Planning 
Allotments  for  Program  Year  (PY)  1992 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  This  notice  announces  the 
final  plaiming  allotments  for  Program 
Year  (PY)  1992  (July  1, 1992,  through 
June  30. 1993)  for  basic  labor  exchange 
activities  provided  under  the  Wagner- 
Peyser  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Litman,  Acting  Director,  U.S. 
Employment  Service,  200  Constitution 
Avenue,  NW.,  room  N-4470, 

Washington,  DC  20210.  Telephone:- (202) 
535-0157  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  6(b)(5)  of  the 
Wagner-Peyser  Act,  the  Einployment 
and  Training  Administration  is 
publishing  final  planning  allotments  for 
each  State  for  Program  Year  (PY)  1992 
(July  1, 1992,  through  June  30, 1993). 
I^liminary  planning  estimates  provided 
to  each  State  on  January  30, 1992,  were 
in  error.  A  mistake  was  made  by  ETA 
during  the  compilation  of  the  civilian 
labor  force  (dJ^  estimates  used  in  the 
statutory  formula.  The  final  planning 
allotments  to  States  contained  in  this 
notice  are  correct  and  are  based  on 
civilian  labor  force  and  unemployment 
data  for  Calendar  Year  1991. 

The  total  amount  of  funds  currently 
available  for  distribution  is  $821,608,000. 
Funds  are  distributed  in  accordance 
with  formula  criteria  established  in 
section  6(a)  and  (b)  of  the  Wagner- 
Peyser  Act. 

The  Secretary  of  Labor  set  aside  3 
percent  of  the  total  available  fimds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 


required  by  section  6(b)(4)  of  the  Act.  In 
accordance  with  this  provision, 
$24,066,542  is  set  aside  for 
administrative  formula  allocation.  These 
funds  are  included  in  the  total  planning 
allotment.  The  funds  that  are  set  aside 
are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  Step  1, 
States  which  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  The  remainder  is  distributed 
in  Step  2  to  all  other  States  losing  in 
relative  share  from  the  prior  year  but 
which  do  not  meet  the  size  and  density 
criteria  for  Step  1. 

Postage  costs  incurred  by  States 
during  the  conduct  of  employment 
service  (ES)  activities  are  billed  directly 
to  the  Department  of  Labor  by  the  U.S. 
Postal  Service.  The  total  final  planning 
allotment  reflects  $19,389,950,  or  2.36 
percent  of  the  total  amount  available, 
withheld  from  distribution  to  finance 
postage  costs  associated  with  the 
conduct  of  ES  business. 

Differences  between  preliminary 
planning  estimates  and  final  planning 
allotments  are  caused  by  the  use  of  a 
Calendar  Year  data  base  as  opposed  to 
the  earlier  data  used  for  preliminary 
planning  estimates.  Additionally,  the 
use  of  incorrect  civilian  labor  force  data 
in  the  preliminary  planning  estimates 
cause  some  differences. 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  ES  offices;  services 
for  groups  with  special  needs;  and  for 
the  extra  costs  of  exemplary  models  for 
delivering  job  services. 

Signed  at  Washington,  DC,  this  27th  day  of 
May  1992. 

Roberts  T.  )ones. 

Assistant  Secretary  of  Labor. 

BHJJNQ  CODE  4S10-30-M 
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U.  S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
RNAL  PY  1992  WAGNER-PEYSER  ALLOTMENTS  TO  STATES 


Allotment* ** ***’ 


Tofal 


526^295 

1,108,078 

383,159 

407,0261 


11,214,656 

7.612.415 

9,365,716 

6,685.576 

89,584,016 

9,308,391 

10,454,377 


1.106.078 


Califcrnia 


9,843,149 

10,454,377 


38,437,581 

18,030,^ 

2,730,375 

7^65.723 

36,215,782 

16.035,225 


119,1541 


119,154 


Idaho 


481,157 

418,636 


10,702,; 

12.765,; 


270907 

996666 


10,431, 

11.766, 


20,139,586 

29JB47>t3 

13^33,315 

7^96,426 

1SJ510,934 

5,937,586 

7.135,811 


Massachusetts 

MHchigan 

Mlnnesuta 

Mlsslsslp^ 

Missourf 

Monbna 


269,237 

240257 

290.969 

6,013 

754,465 


6,013 


15,504,921 

5,183,121 


733i419 


6,663,016 


19,046,140 

6,046,238 


19,046,140 

5^77,967^ 


11,678,4751 


10,766,671 


8,778,847 

34,735,169 

9.504,472 


Oregon 
PannsyNanIa 
Puerto  Rico 


206,1471 


2081147 


9,862,727 

5,568,114 

13,958,369 


710063 


710069 


Texas 

Utah 

Vermont 

Virginia 


Washington 


812,733 

110341 

550,899 


6,396,149 

14,190,361 

4.335.530 


West  Virginia 
Wisconsin 


110341 


Guam 

Virgin  Islands 
Indida  Pos&oe 


*  Furxls  are  ailoceted  to  the  13  Slates  whose  reiallva  share  dacreesed  from  PY  1001  to  Vie  PY 
1002  basic  formula  amount  end  which  have  a  ChrUlan  Labor  Force  (CLF)  below  one  million  and 
are  below  the  medten  CLF  density.  These  States  are  held  harmless  at  100%  of  their  PY  1001 
reiaVva  shore. 

**  The  beianoe  cf  Vie  3%  funds  are  dIsVibuted  to  the  remainino  26  Stoles  toshig  In  relalNe  share 
Irom  PY  1001  to  their  PY  1002  total  alloVnent  amount 

***  Hold  harmless  prmHsions  rertutred  under  Section  6(B)  cV  the  Wagner -Peyser'Act.  as  amended, 
are  maintained  at  Via  revised  ailaiment  level. 

[FR  Do&  92-14810  FUed  6-23-02;  8:45  am] 

BiUlNQ  COOK  461O-S0-C 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  June  24,  1992  /  Notices 


28193 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  92-42) 

NASA  Wage  Committee  Renewal 

AG^CY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACnOM:  Notice  of  renewal. _ 

SUMMARY:  Pursuant  to  section  9(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  and  after  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration.  NASA  has  determined 
that  the  renewal  of  the  NASA  Wage 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law. 

FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  Ckeen  Glasco,  NASA.  Code 
FPP,  Washington.  DC  20546,  (202)  453- 
3781. 

SUPPLEMENTARY  INFORMATION:  The 

function  of  this  Committee  is  to  provide 
recommendations  to  NASA  relating  to  a 
survey  of  wages  and  the  establishment 
of  wage  schedules  for  trades  and  labor 
employees  in  the  Cleveland,  Ohio,  wage 
area.  NASA  has  been  designated  the 
“lead  Agency"  for  that  area  under 
Federal  Personnel  Manual  Supplement 
532-1. 

Dated:  June  18. 1992. 
foho  W.  Gafli, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  92-14842  Filed  6-23-92;  8:45  am) 
BIUJNG  CODE  7S10-«1-M 


[Notice  92-41) 

NASA  Advisory  Council  (NAC),  Space 
Station  Advise^  Committee  (SSAC); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting  change. 

federal  register  CfTATfON  OF 
PREVIOUS  announcement:  57  FR  20856. 
Notice  Number  92-30,  May  15, 1992. 
PREVIOUSLY  ANNOUNCED  TIMES  AND 
DATES  OF  meeting:  May  27, 1992,  8:30 
a.m.  to  5  p.m.  and  May  29, 1992,  8:30  a.m. 
to  noon. 

CHANGES  IN  THE  MEETING:  Dates 
changed  to  July  26,  8:30  a.m.  to  5  p.m.. 
and  July  30,  8:30  a.m.  to  noon. 

CONTACT  PERSON  FOR  MORE 

information:  Dr.  William  P.  Raney, 
Office  of  Space  Systems  Development 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546, 
202/453-4165. 


Dated:  June  18, 1992. 

lohn  W.  Gaff. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-14841  Filed  6-23-92:  8:45  am) 
BIUJNG  CODE  7StO-01— M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Cooperative  Agreement  for 
Assessments  of  the  Readiness  of 
Advancement  Applicants 

agency:  National  Endowment  for  the 
Arts.  NFAH. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreements  for  the  design  and 
implementation  of  a  process  for 
conducting  independent  assessments  of 
the  readiness  of  approximately  125  arts 
organizations  which  have  applied  to  the 
Fjidowment  to  participate  in  the 
Advancement  ftogram.  The  recipient  of 
the  Cooperative  Agreement  through  one- 
day.  on  site  or  telephone  interviews 
with  key  staff  and  board  members,  and 
an  analysis  of  application  materials,  will 
prepare  written  reports  which  will 
provide  professional  judgement  on  each 
organization’s  financial  and 
organizational  status  and  capacity  to 
develop  through  the  period  of  technical 
assistance  services  provided  by  the 
program.  The  recipient  will  also  identify 
principal  areas  of  need  in  order  to  assist 
in  the  selection  of  appropriate 
consultants  and  to  permit  planning  for 
supplementary  workshops  or  specialized 
assistance.  Those  interested  in  receiving 
the  Solicitation  package  should 
reference  Program  Solicitation  PS  92-08 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal 
requests  for  the  Solicitation  will  not  be 
honored. 

DATES:  Program  Solicitation  PS  92-08 
will  be  available  approximately  July  13, 
1992  with  proposals  due  August  13, 1992. 

addresses:  Requests  for  the 
Solicitation  should  be  addressed  to 
National  Endowment  for  the  Arts, 
Contracts  Division,  room  217, 1100 
Pennsylvania  Ave.,  NW  Washington. 

DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

W'illiam  Hummel  or  Anna  Mott 
Contracts  Division,  National 
Endowment  for  the  Arts,  1100 


Pennsylvania  Ave.,  NW  Washington. 
DC  20506  (202/682-5482). 

WUliam  1.  Hununet 

Director.  Contracts  and  Procurement 

Division. 

[FR  Doc.  92-14774  Filed  6-23-92;  8:45  am) 
BIUJNG  CODE  7537-01-M 


National  Endowment  for  the 
Humanities 

Meetings 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT 

David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  202/ 
786-0322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment’s  TDD  terminal  on  202/ 
786-0282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  conHdential;  or  (2)  information  of  a 
personal  nature  the  ^sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  July  9-10, 1992. 

Time:  6:30  a.m.  to  5  p  m. 

Room:  415. 


28194 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  /  Notices 


Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  for  the  June  5, 
1992  deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  January  1, 1993. 

2.  Date:  July  10, 1992. 

Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Division  of 
Public  Programs  in  the  Challenge  Grants 
category,  submitted  to  the  Division  of 
Public  Programs,  for  projects  beginning 
after  December  1, 1991. 

3.  Date:  July  14, 1992. 

Time:  9  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Challenge  Grant  applications  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  December  1, 
1991. 

4.  Date:  July  16-17, 1992. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  programs  for 
the  June  5, 1992  deadline,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1, 1993. 

5.  Date:  July  20, 1992. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  May  1, 1992 
deadline  in  the  Challenge  Grants 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December  1992. 

6.  Date:  July  21, 1992. 

Time:  9  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Challenge  Grant  applications  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  December  1, 
1991. 

7.  Date:  July  24, 1992. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  May  1, 1992 
deadline  in  the  Challenge  Grants 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December,  1992. 

8.  Date:  July  23-24, 1992. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  program,  for 
the  June  5, 1992  deadline,  submitted  to 


the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1, 1993. 

9.  Date:  July  30-31, 1992. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  The  meeting  will  review 
applications  submitted  to  the 
liiunanities  Projects  in  Museums  and 
Historical  Organizations  program,  for 
the  June  5, 1992  deadline,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1, 1993. 
David  C.  Fisher, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  92-14781  Filed  6-23-92;  8:45  am] 
BILUNQ  CODE  7S3»-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Pianning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
July  8, 1992,  room  P-422,  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualiHcations  of  candidates 
nominated  for  appointment  to  the  ACRS. 
This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  8, 1992 — 1  p.m.  Until  4 
pjn. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 


requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.  e.s.t.  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc.,  that  may  have  occurred. 

Dated:  June  17, 1992. 

Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

[FR  Doc.  92-14831  Filed  6-23-92;  8:45  am] 
BILUN6  CODE  7S9<M>1-« 


Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the 
Subcommittees  on  Piant  License 
Renewai  and  Materiais  and  Metaiiurgy 

The  ACRS  Subcommittees  on  Plant 
License  Renewal  and  Materials  and 
Metallurgy  will  hold  a  joint  meeting  on 
July  7, 1992,  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  7, 1992 — 8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
proposed  Standard  Review  Plan  for 
License  Renewal,  the  proposed 
Regulatory  Guide  on  the  Form  and 
Content  of  a  License  Renewal 
Application,  and  the  proposed  Branch 
Technical  Position  on  Reactor 
Component  Fatigue  Considerations  for 
License  Renewal. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the 
Subcommittees,  along  with  any  of  their 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
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with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  infonnation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Elpi^  Igne 
(telephone  301/492-8192)  between  7:30 
B.m.  and  4:15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  or  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  June  17, 1992. 

Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

(FR  Doc.  92-14832  Filed  6-23-92;  8:45  am) 
BUIJNQCOOE  7St».01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Auxiliary  and  Secondary  Systems; 
Meeting 

The  ACRS  Subcommittee  on  Auxiliary 
and  Secondary  Systems  will  hold  a 
meeting  on  July  8. 1992,  room  P-110.  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  July  8, 1992 — 8:30  ajn.  Until 
12  Noon 

The  Subcommittee  will  discuss  the 
proposed  resolution  of  Generic  Issue 
106,  “Piping  and  Use  of  Highly 
Combustible  Gases  in  Vital  Areas.” 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  1^ 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentation  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Herman  Alderman, 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  June  17, 1992. 

Sam  Duraiswamy, 

Chief.  Nuclear  Reactors  Branch. 

[FR  Doc.  92-14633  Filed  6-23-92:  8:45  am] 
BIUJMQ  CODE  rSWMtt-M 


Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (PX.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  30. 1992 
through  June  12, 1992.  The  last  biweekly 
notice  was  published  on  June  10. 1992 
(57  FR  24662). 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Pn^oeed  No  Significant 
Hazards  Considmtion  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92.  this  meansUhat  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  ^thesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555.  *1110  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  24, 1992  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
hied  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 

Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  \)o  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  bqcome 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  Tlie 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
(Project  Director):  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50*261,  H.  B.  Robinson 
Steam  Electrit  Plant,  Unit  No.  2, 
Darlington  County,  ^uth  Carolina 

Date  of  amendment  request:  June  5, 
1992 

Description  of  amendment  request: 
The  amendment  would  revise  the 
wording  of  the  footnote  associated  with 
the  refueling  interval  calibration  of  the 
containment  vessel  (CV)  high-range 
radiation  monitors.  The  revised  wording 
would  reflect  the  acceptability  of  the 
approved  alternate  calibration 
methodology  while  providing  the 
flexibility  to  calibrate  these  monitors 
utilizing  the  methodology  provided  in 
NUREG-0737. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  proposed 
amendment  only  involves  the  methodology 
used  for  calibration  of  the  CV  High-Range 
Radiation  Monitors  and,  therefore,  has  no 
effect  on  the  probability  of  any  previously 
evaluated  accidents.  The  calibration  method 
provided 

by  the  1982  correspondence  [letter  from  the 
licensee  to  NRC  dated  April  28, 1982]  has 
been  previously  evaluated  as  an  acceptable 
deviation  from  the  NlJREG-0737  calibration 
method.  The  proposed  amendment  would 
clearly  identify  this  method  as  an  alternative 
to  the  NUREG-0737  method,  and  would 
facilitate  calibration  using  the  preferred, 
NRC-approved  methodology.  TTie  intent  of 
this  calibration  requirement  is  to  ensure  the 
availability  of  properly  functioning  accident 
radiation  monitors  during  the  unlikely  event 
of  an  accident  involving  a  significant  release 
of  radioactivity  to  the  containment 
atmosphere.  Since,  either  calibration  method 
is  acceptable  for  ensuring  the  operability  of 
these  monitors,  the 

proposed  amendment  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  amendment 
only  involves  a  change  to  thq  CV  High-Range 
Radiation  Monitor  calibration  method.  This 
calibration  will  continue  to  be  performed  on 

a  refueling  interval  basis,  and  typically  the 
unit  is  in  cold  shutdown  during  this 
calibration.  The  proposed  amendment  will 
not  physically  change  any  equipment  or 
mode  of  operation,  and  will  provide  the 
calibration  using  either  of  two  NRC-approved 
methods.  The  proposed  change  merely 
identifies  an  alternative  to  the  NUREG-0737 
method,  and  would  facilitate  calibration 
using  either  of  two,  NRC-approved  methods, 
and  therefore  the  proposed  change  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  the  proposed  amendment 
only  involves  a  change  to  the  CV  High-Range 
Radiation  Monitor  calibration  method.  This 
calibration  will  continue  to  be  performed  on 
a  refueling  interval  basis,  and  typically  the 
unit  is  in  cold  shutdown  during  this 
calibration.  The  proposed  amendment  will 
not  physically  change  any  equipment  or 
mode  of  operation,  and  will  provide  the 
calibration  using  either  of  two  NRC-approved 
methods.  The  proposed  change  only 
facilitates  an  alternative  to  the  preferred 
calibration  method;  either  method  is 
acceptable  for  ensuring  the  operability  of 
these  monitors  and  the  availability  of  post¬ 
accident  radiation  monitoring  for  the 
Containment. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  thai  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville. 
South  Carolina  29535. 

Attorney  for  licensee:  R.  E,  Jones. 
General  Counsel,  Carolina  Power  & 

Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  April  2, 
1992 

Description  of  amendment  request: 

The  amendment  would  revise 
Instrumentation  SpeciHcations  3.3.2, 
3.3.3.1  and  3.3.3.6  of  the  Technical 
Specifications  (TS)  to  include  editorial 
corrections  and  rewordings  that  would 
clarify  or  simplify  the  requirements. 
Specifically,  the  proposed  revisions  are: 

TS  3.3.2 

The  revision  to  TS  3.3.2  would  revise 
the  outline  notation  for  Table  3.3-3  from 
3.C.4.C)  to  3.C.4.C. 

TS3.3.3.1 

The  action  requirements  of  TS  3.3.3.1 
listed  in  Table  3.3-6  would  be  revised  to 
be  consistent  with  associated  TS  3.9.12. 

TABLE  3.3-6 

1.  Items  2a  and  2b,  Channels  to  Trip 
and  Minimum  Channels  Operable, 
column  entries  would  be  revised  to 
reflect  the  number  of  channels  required 
operable  per  safety  train. 

2.  Action  Statement  28  would  be 
revised  so  if  a  required  train  of  radiation 
monitors  is  inoperable,  then  the 
associated  train  of  the  Fuel  Handling 
Building  (FHB)  Emergency  Exhaust 
System  would  be  declared  inoperable 
and  the  Action  Statements  of  TS  3.9.12 
would  apply. 

3.  Action  Statement  30  would  be 
revised  to  capitalize  “Minimum 
Channel"  so  that  it  is  consistent  with  the 
other  Action  Statements  in  this  Table. 

TS3.3.3.6 

The  following  changes  to  TS  3.3.3.6 
and  the  associated  Tables  3.3-10  and  4.3- 
7  are  proposed: 

1.  Delete  the  exceptions  in  Action 
Statement  a.  and  insert  “N.A,"  in  the 
Total  Required  Number  of  Channels 
column  of  Table  3.3-10. 

2.  Remove  the  “:or’’  at  the  end  of 
Action  Statements  a.  and  b.  so  these 
Action  Statements  are  consistent  with 
the  standard  Action  Statement  format  in 
the  rest  of  the  TS. 


3.  Revise  Action  Statement  c.  to 
reword  the  reference  to  Table  3.3-10, 
delete  an  unnecessary  comma,  and  add 
a  parenthesis  around  the  “s"  in  channels 
to  change  it  to  channel(s)  so  the  format 
is  consistent  with  Action  Statements  a. 
and  b. 

4.  Delete  repetitive  and  potentially 
misleading  identical  listings  in  Table  3.3- 
10.  Items  7, 8, 10, 12  and  13,  where  the 
Total  Required  Number  of  Channels  and 
Minimum  Channels  Required  are 
identical. 

5.  Revise  the  instrument  descriptions 
for  Items  18,  23,  and  24  in  Table  3.3-10 
and  Surveillance  Requirements  Table 
4.3-7  so  they  are  consistent  with  other 
references  to  these  instruments 
elsewhere  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

With  the  exception  of  the  changes  to 
Action  Statement  28  to  Specification  3,3.3.1, 
the  proposed  changes  affect  only  the  format 
of  the  information  and/or  requirements 
presented  in  the  designated  Technical 
Specifications  and  therefore  have  no  impact 
on  the  probability  or  consequences  of  an 
accident  previously  evaluated.  No  safety- 
related  equipment,  safety  function  or  plant 
operation  will  be  altered  as  a  result  of  these 
proposed  changes.  The  revisions  do  not 
change  the  function,  materials,  or 
construction  standards  applicable  to  the 
AFW  pumps. 

The  Revision  to  Action  Statement  28  does, 
by  itself,  effectively  relax  the  restrictions  on 
spent  fuel  handling  activities  if  two  radiation 
monitoring  channels  are  not  available. 
However,  this  has  no  impact  on  any  accident 
initiating  factors,  and  therefore,  does  not 
signiricantly  increase  the  probability  of  an 
accident  previously  evaluated.  Additionally, 
it  does  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated  because,  when  viewed  in 
conjunction  with  its  reference  to  the  Action 
Requirements  of  Specification  3.9.12,  it  is 
bounded  by  the  Technical  Specification  3.9.12 
limitations  governing  operation  of  the  Fuel 
Handling  Building  Emergency  Exhaust 
System.  The  Radiation  monitoring  System’s 
automatic  initiation  function  of  starting  the 
Emergency  Exhaust  System  is  effectively 
satisfied  by  including  direct  reference  to  the 
Action  Statement  Requirements  of 
Specification  3.9.12,  which  require  that  the 
operable  train  of  the  Emergency  Exhaust 
System  be  running. 

Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 
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create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

With  the  exception  of  the  changes  to 
Action  Statement  28  to  Specification  3.3.3.1, 
the  proposed  changes  affect  only  the  format 
of  the  information  and/or  requirements 
presented  In  the  designated  Tedinical 
Specifications.  The  revision  to  Action 
Statement  28  has  no  impact  on  any  accident 
initiating  factors. 

No  safety-related  equipment,  safety 
function  or  plant  operations  will  be  altered  as 
a  result  of  this  proposed  change.  The  dianges 
do  not  affect  the  function,  materials,  or 
construction  standards  applicable  to  plant 
systems,  nor  do  the  changes  reduce  the 
availability  of  accident  mitigation  systems. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  ffom  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  signiBcant  reduction  in  the  margin 
of  safety. 

Those  changes  which  revise  only  the 
format  of  information  presented  within  the 
affected  Technical  Specifications  do  not 
impact  the  margin  of  safety  as  defined  in  the 
BASES  for  any  of  the  affected  Technical 
Specifications. 

In  addition,  the  revision  to  Technical 
Specification  3.3.3.1  Action  Statement  28  has 
no  net  effect  on  the  margin  of  safety  as 
defined  in  the  BASES  for  Specification  333.1. 
Although  the  revised  Action  Statement  would 
allow  operation  with  only  one  Fuel  Pool 
operating  floor  area  radiation  monitor 
channel  in  service,  it  also  requires  that  the 
associated  operable  FHB  Emergency 
Filtration  System  train  be  operating.  This 
obviates  the  need  for  the  Radiation 
Monitoring  Systems  to  automatically  initiate 
operation  of  the  Emergency  Filtration  System 
if  a  high  radiation  level  alarm  were  to  be 
generated  while  only  one  monitor  train  was 
operable. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
re\iew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 
NRC  Project  Director.  Elinor  G. 
Adensam 


Company,  Docket  No.  60>213,  Haddam 
Neck  PlwL  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  May  7, 

1992 

Description  of  amendment  request: 

The  proposed  change  to  Technical 
Specification  (TS)  4.4.6.2.1.g  would 
correct  the  specification  referenced  in 
the  note  on  the  bottom  of  page  3/4  4-32a 
from  TS  4.0.5  to  TS  4.4.6.2.1.i.  The 
associated  Bases  section  will  also  be 
clarified.  In  addition,  Bases  page  B  3/4 
4-12  will  also  be  reissued. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  to  Technical 
Specification  4.4.e3.1.g  the  footnote  to  state 
that  the  piping  will  be  tested  in  accordance 
with  Technical  Specification  4.4.83.1  J  (versus 
4.0.5).  This  change  is  an  editorial  change  to 
correct  an  error  of  omission  which  occurred 
when  Technical  Specification  4.4.6.2.1i  was 
introduced  into  the  technical  specifications 
as  a  means  of  assuring  that  hi^-pressure 
safety  injection,  charging,  and  residual  heat 
removal  pump  suction  piping  was  adequately 
leak-tested.  As  such,  this  change  has  no 
safety  significance. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyz^  accident  is  not  created.  No  new 
failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  protective  boundaries. 
Since  the  proposed  changes  do  not  also  affect 
the  consequences  of  any  accident  previously 
analyzed,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day.  Berry  &  Howard, 
Counselors  at  Law,  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 


341.  Fermi-2,  Mmiroe  County,  Michigan 

Date  of  amendment  request’ 

September  24, 1991  as  amended  April  30, 
1992 

Description  of  amendment  request- 
On  September  24, 1991,  the  licensee 
submitted  an  application  to  amend  the 
Fermi-2  operating  license  to  allow  for 
uprated  power  operation.  This 
application  was  previously  noticed  in 
the  Federal  Register  on  March  18, 1992 
(57  FR  9442).  *1110  licensed  power  level 
would  be  increased  approximately  43% 
from  3293  MWt  to  3430  MWt.  The 
licensee  has  amended  their  original 
submittal  to  include  two  additional 
proposed  changes  to  the  Technical 
Specifications  (TS).  ’The  first  is  to 
provide  a  corrected  trip  set  point  and 
allowable  value  for  the  “Main  Steam 
Line  Flow-High  Primary  Containment 
Isolation  Actuation  Instrumentation’’ 
(Table  3.33-2,  item  1.C.3).  The  second  is 
to  add  the  Reactor  Core  Isolation 
Cooling  System  warm-up  bypass  valve 
(E51-F095)  to  the  table  of  motor  operated 
valves  (MOVs)  contained  in  Table 
3.8.4.3-1,  “Motor-Operated  Valves 
Thermal  Overload  Protection.’’ 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  modify  the  main 
steamline  flow  primary  containment  isolation 
actuation  setpoint  and  eliminate  the  dual 
specification  of  the  setpoint  in  tenns  of 
percent  rated  flow  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  main  steamline  flow  setpoints  are 
changed  to  reflect  the  redefinition  of  rated 
main  steamline  flow  that  accompanies 
uprated  power  operation.  These  limits 
continue  to  ensure  that  an  adequate  trip 
avoidance  margin  is  maintained  for  the 
normal  plant  testing  of  MSlVs  and  turbine 
control/stop  valves.  The  setpoints  were 
selected  to  provide  assurance  that  isolation 
protection  will  still  be  provided  for  a  main 
steamline  break  accident.  These  setpoints 
have  no  effect  on  the  probability  of  the 
occurrences  of  a  main  steamline  break.  Also, 
since  a  high  level  of  assurance  of  break 
isolation  is  maintained,  these  setpoint 
changes  do  not  significantly  increase  the 
consequences  of  the  main  steamline  break 
accident. 

The  specification  of  the  main  steamline 
flow  isolation  actuation  instrumentation 
setpoints  in  terms  of  percent  rated  flow  is 
eliminated.  The  instrumentation  is  set  in 
accordance  with  the  differential  pressure 
values.  The  percent  rated  flow  values  are 
informational  and  the  elimination  has  no 
effect  on  the  safety  analysis.  Thus,  the 
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change  does  not  significantly  affect  the 
probability  or  consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  modifies  the  main  steamline 
flow  primary  containment  isolation  actuation 
instrumentation  to  reflect  uprated  power 
conditions  and  to  eliminate  a  dual 
specification  of  the  setpoint.  No  new  design 
or  operating  modes  are  Involved.  Therefore, 
the  change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  signiffcant  reduction  in  a 
margin  of  safety. 

The  change  modiffes  the  instrument 
setpoint  to  be  consistent  with  uprated  power 
conditions  which  has  been  previously 
evaluated  in  Reference  2  [September  24, 1991 
submittal]  and  determined  to  not  involve  a 
significant  reduction  in  safety.  The 
elimination  of  the  dual  speciffcation  of  the 
setpoint  is  administrative  and  thus  does  not 
affect  safety  margins. 

The  proposed  change  to  include  the. 

Reactor  Core  Isolation  Cooling  [RCIC] 
warmup  bypass  valve  in  TS  Table  3.e.4.3-l. 
Motor-Operated  Valve  Thermal  Overload 
Protection  does  not: 

(1)  Involve  a  signiffcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  inclusion  of  the  RCIC  warmup  bypass 
valve  in  the  table  for  thermal  overload 
protection  requirements  assures  that  the 
thermal  overload  protection  does  not  impact 
the  valve’s  function.  Since  the  change  acts  to 
increase  the  RCIC  system's  reliability  it  does 
not  result  in  a  signiffcant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  modification  implements  the 
General  Electric  Service  Information  Letter 
377  which  recommends  a  one-inch  steam 
inlet  bypass  valve  which  reduces  the  RCIC 
turbine  tendency  to  overspeed  before 
adequate  governor  control  valve  hydraulic  oil 
pressure  is  achieved  from  the  turbine  driven 
oil  pump.  This  modification  will  be  designed 
to  ^e  same  quality  standards  as  the  RCIC 
system. 

Line  breaks  for  piping  within  the  RCIC 
room  have  been  evaluated  with  satisfactory 
results  and  the  new  MOV  meets  the  same 
ASME  Class  U  code  integrity  requirements  of 
the  original  valve.  Other  evaluated  concerns 
for  electrical  design,  seismic  criteria, 
operability,  and  environmental  qualification 
for  this  modification  are  in  compliance  with 
the  system  design  bases.  Based  on  this 
compliance  and  design,  there  is  no  creation  of 
a  new  failure  mode  or  violation  of  existing 
failure  mode  design  criteria.  The  equipment 
added/modiffed  under  this  design  change 
does  not  introduce  a  failure  mechanism  that 
has  not  been  previously  evaluated.  This  will 
ensure  that  the  possibility  of  an  accident  of  a 
new  or  different  type  than  previously 
evaluated  is  not  created. 

(3)  Involve  a  signiffcant  reduction  in  a 
margin  of  safety. 

The  proposed  change  ensures  that  the 
function  of  the  new  RCIC  warmup  bypass 


MOV  is  not  impacted  by  an  inoperable 
thermal  overload  protection  device.  'The  new 
valve  functions  to  reduce  the  peak  RCIC 
turbine  speed  on  startup  thus  maintaining  the 
margin  to  the  overspeed  trip  setpoint  under 
uprated  power  conditions.  Therefore,  the 
change  does  not  involve  a  signiffcant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiffcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 

Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn. 

Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Michigan  48226 

NRC  Project  Director:  L  B.  Marsh 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  1, 2  and  3,  Oconee  County, 
South  Carolina 

Date  of  amendment  request:  May  20, 
1992 

Description  of  amendment  request: 
The  proposed  amendments  to  Technical 
Speciffcation  (TS)  3.7.2.  (e)  would  allow 
a  one-time  extension  of  the  outage  time 
for  each  125  VDC  battery  and 
associated  distribution  center  servicing 
the  230  KV  switchyard.  The  extension 
would  allow  battery  replacement 
without  shutdown  of  the  three  Oconee 
nuclear  units.  Current  Technical 
Speciffcations  allow  a  complete  single 
string  or  single  component  of  the  125vdc 
230kv  Switching  Station  Power  System 
to  be  inoperable  for  up  to  24  hours,  and 
72  hours  if  the  inoperability  is  for  an 
equalizer  charge  following  a  battery 
service  test  or  performance  test.  The 
existing  59  cell  230  kv  switchyard 
batteries  are  approaching  the  end  of 
their  recommended  service  life. 
Replacement  of  the  existing  batteries 
with  60  cell  batteries,  performance  of  an 
equalizer  charge  of  the  new  batteries 
following  installation,  and  other  related 
modiffcations  will  require 
approximately  seven  days  per  battery, 
thus  the  licensee  has  proposed  an 
extension  of  the  allowed  outage  time  to 
seven  days.  Compensatory  measures 
would  be  implemented  during  the  time 
the  switchyard  is  out  of  service. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiffcant  hazards 
consideration,  which  is  presented 
below: 


....  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  signiffcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Each  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  change  proposed  within  this  amendment 
request.  Analysis  have  shown  that  the 
probability  of  any  Design  Basis  Accident 
(DBA)  is  not  affected  by  this  change,  since 
adequate  administrative  measures  will  be  in 
place  to  prevent  loss  of  the  switchyard  during 
implementation  of  this  modification.  The 
reliability  of  emergency  power  is  not 
significantly  affected  by  a  one  time  extension 
of  allowable  outage  time  for  one  train  of  the 
230kv  switchyard  DC  system.  The  remaining 
train  is  adequate  to  assure  operability  of  the 
Keowee  overhead  path,  while  the  Keowee 
imdergroimd  path  will  be  maintained 
operable  during  the  battery  outage.  Further, 
the  new  batteries  are  expected  to  be  more 
reliable  than  the  existing  batteries  which  are 
approaching  their  end  of  life. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated 

Operation  of  ONS,  in  accordance  with 
these  Technical  Speciffcations.  will  not 
create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident  previously 
evaluated. 

(3)  Involve  a  signiffcant  reduction  in  a 
margin  of  safety 

The  design  basis  of  auxiliary  electrical 
systems  is  to  supply  the  required  ES  loads  of 
one  unit  and  safe  shutdown  loads  of  the  other 
two  units.  Administrative  measures  will  be  in 
place  to  prevent  loss  of  the  switchyard  during 
implementation  of  this  modification.  The 
reliability  of  emergency  power  is  not 
significantly  affected  by  a  one  time  extension 
of  allowable  outage  time  for  one  train  of  the 
230kv  switchyard  DC  system.  The  remaining 
train  is  adequate  to  assure  operability  of  the 
Keowee  overhead  path,  while  the  Keowee 
imdergroimd  path  will  be  maintained 
operable  during  the  battery  outage. 

TTierefore,  there  will  be  no  signiffcant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiffcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 
Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC  20036 
NRC  Project  Director:  David  B. 
Matthews 


28200 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday,  June  24,  1992  /  Notices 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  April  24, 
1992 

Description  of  amendment  request’ 

The  proposal  amendment  would  revise 
the  Teclmical  Specification  to  increase 
the  time  for  closure  of  the  main  steam 
isolation  valves.  By  increasing  the  time 
for  closure,  the  stresses  on  the  valves  is 
reduced  and  should  improve  the 
performance  and  reliability  of  the 
valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  andysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  significant  increase  in  the 
probability  or  consequence  of  any  accident 
previously  evaluated? 

The  limiting  mass  and  energy  released  into 
containment  for  the  longer  MSIV  closure  time 
has  been  reanalyzed.  Other  previously 
analyzed  accidents  that  are  affected  by  this 
change  have  been  reviewed.  This  change  has 
no  impact  on  probability  of  occurrence  of 
these  accidents.  The  consequences  of  this 
change  are  either  boimded  by  current  plant 
safety  analyses  or  have  a  negligible  impact 
Therefore,  this  change  does  not  increase  the 
probability  or  consequence  of  any  accident 
previously  evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

The  MSIVs  close  automatically  upon  main 
steam  isolation  signal.  Hie  proposed  change 
increases  the  closure  time  from  three  to  four 
seconds.  This  change  will  not  alter  the 
function  or  operability  of  the  MSIV.  However, 
it  may  increase  the  reliability  of  the  MSIV. 
Based  on  above  discussion,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  significant  reduction  in  the  margin 
of  safety? 

Revised  analyses  for  the  events  with 
greatest  potential  impact  due  to  this  change, 
show  a  decrease  in  mass  and  energy  release 
into  the  containment  bom  a  MSLB.  this 
would  result  in  lower  peak  containment 
pressure  and  temperature  values  than 
currently  presented  in  the  FSAR.  Thus  the 
margin  of  safety  would  increase  for  these 
analyses.  No  other  accident  analyses  or 
margins  of  safety  are  affected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakeffont, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods, 
Esq.,  Winston  h  Strawn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStaticm, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request’  April  24, 
1992 

Description  of  amendment  request’ 

The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
remove  the  requirements  to  conduct 
wall-cracking  surveillance  as  part  of  the 
basemat  cracking  program.  This  is 
consistent  with  the  NRC’s  Safety  and 
Technical  Evaluation  Reports  and  letter 
dated  October  27, 1987,  and  the  licensee 
follow-up  letter  dated  January  28, 1990. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  In 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  Confirmatory  Analysis  demonstrated 
that  the  wall  cracks  were  insignificant  and 
that  no  correlation  was  foimd  between  the 
wail  cracks  and  the  basemat  cracks.  Based 
on  the  above  no  design  basis  accidents  are 
affected.  Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  of  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  ^ange  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Cracks  in  the  basemat  wall  have  been 
determined  insignificant.  The  proposed 
change  will  not  modify  or  change  the  plant  in 
any  way  nor  will  it  alter  the  operation  or  the 
manner  in  which  the  plant  is  operated. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  ^ange 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Eliminating  the  wall  crack  surveillance  is 
justified  by  the  current  program 
requirements.  This,  no  adverse  impact  on  the 
protective  boundaries,  safety  limits  or  margin 
to  safety  exists.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Resmods, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director.  John  T.  Larkins 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request  May  11, 
1992 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for 
Engineered  Safety  Features  Actuation 
Instrumentation  and  A.C.  Sources- 
Operating  to  adjust  the  degraded 
voltage  protection  relay  setpoints.  This 
change  is  proposed  as  a  result  of  an 
issue  raised  during  the  Electrical 
Distribution  System  Functional 
Inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  degraded  voltage  relay  is  used  to 
assess  whether  adequate  voltage  is  available 
to  operate  electrical  class  lE  equipment.  If 
sufficient  voltage  is  not  available  within  a 
specified  period  of  time  the  Class  lE  and  non- 
Class  lE  buses  will  be  separated  which  will 
result  in  the  emergency  diesel  generator 
starting  and  loading. 

The  proposed  technical  specification 
change  will  increase  the  voltage  and  timer 
setpoints  of  the  degraded  voltage  relay  to 
adequately  protect  all  Class  IE  electrical 
equipment  at  the  4.16  KV,  480V  and  120V 
level. 

Occurrence  of  a  degraded  voltage  is  not 
part  of  any  limiting  accident  previously 
evaluated.  Therefore,  this  change  which 
modifies  degraded  voltage  relay  setpoints 
cannot  change  the  consequences  of  any 
limiting  accident. 

A  review  of  anticipated  operational 
occurrences  (AOO,  moderate  frequency  and 
infrequent  incidents]  documented  in  Chapter 
16  of  the  FSAR  indicates  that  none  of  these 
incidents  are  affected  by  the  degraded 
voltage  relay  delay  time.  Therefore, 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday,  June  24,  1992  /  Notices 


28201 


occurrence  of  a  degraded  voltage  condition 
simultaneously  with  an  AOO  or  during  the 
course  of  an  AOO  will  have  no  significant 
impact  on  sequence  of  consequences  of  these 
events. 

Replacement  of  the  existing  General 
ElecMc  electromechanical  NGV  degraded 
voltage  relays  with  the  more  accurate  ABB 
Brown  Bavari  27N  Electronic  relays  will 
increase  the  reliability  and  will  not  affect  any 
accidents  previously  evaluated.  The 
replacement  relays  are  Class  lE  and  will  be 
able  to  withstand  a  seismic  event  as  dehned 
in  the  Final  Safety  Analysis  Report  (FSAR). 

Power  Distribution  Panel  (PDP)  transformer 
tap  setting  will  be  changed  to  increase 
(improve)  voltage  of  the  120V  Class  IE 
voltage  system  during  a  degraded  voltage 
condition.  This  increase  in  voltage  will  allow 
Class  lE  equipment  supplied  from  these  PDFs 
to  operate  within  their  speciHed  voltage 
range.  Changing  these  transformer  taps  will 
optimize  voltage  levels  and  will  have  no 
impact  on  accidents  previously  evaluated. 

Class  IE  starter  and  auxiliary  device  (i.e. 
relays,  solenoids,  etc.)  control  circuits  will  be 
modified  (Le.  parallel  conductors/replace 
control  transformer)  to  impi^ve  the  voltage  at 
the  IE  device  to  allow  pickup  during  a 
degraded  voltage  condition.  Changing  these 
control  circuits  will  have  no  impact  on 
accidents  previously  evaluated. 

Balancing  the  load  on  the  power 
distribution  panel  360-SA  to  provide  uniform 
voltage  at  the  120V  system  will  have  no 
impact  on  accidents  previously  evaluated. 

Lastly,  modification  to  the  CEDM  [control 
element  drive  mechanism]  fan  and  heater 
drain  pump  control  circuits  will  have  no 
impact  on  postulated  accidents,  since  this 
equipment  is  nonsafety. 

The  above  proposed  changes  will  have  no 
negative  impact  on  the  reliability  or 
performance  of  Class  IE  equipment  protected 
by  the  degraded  voltage  relays.  Therefore, 
the  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  or  [sic]  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  technical  specification 
changes  and  the  modifications  noted  above 
in  Item  il  to  support  the  proposed  change  are 
designed  to  improve  the  present  protection  of 
Class  IB  electrical  equipment  during  a 
degraded  voltage  condition.  Improvement  of 
the  present  protection  scheme  does  not 
involve  a  change  in  the  design  of  the 
degraded  voltage  function.  The  degraded 
voltage  protection  scheme  will  continue  to 
use  a  3  out  of  3  logic  to  separate  the  Class  IB 
from  the  non-Class  IE  electrical  distribution 
system  and  to  start  and  load  the  emergency 
diesel  generator.  Because  the  proposed 
amendment  will  not  change  the  design, 
function  or  method  of  operation  of  Class  IE 
equipment  at  Waterford  3,  it  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fiom  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 


The  proposed  technical  specification 
changes  and  the  modifications  noted  above 
in  Item  tl  are  designated  to  improve  the 
present  protection  of  Class  IE  electrical 
equipment  during  a  degraded  voltage 
condition.  These  changes  will  have  no 
adverse  impact  on  protective  boimdaries  or 
safety  limits.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loco/  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425, 
Vogtle  Electric  Generating  PlanL  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  April  28, 
1992 

Description  of  amendment  request 
The  existing  surveillance  requirement  of 
Technical  Speciffcation  (TS)  4.3.4.2.d 
requires  that  at  least  one  of  each  of  the 
four  high-pressure  turbine  stop  valves, 
four  high-pressure  turbine  control 
valves,  six  low-pressure  turbine 
intermediate  stop  valves,  and  six  low- 
pressure  turbine  intercept  valves  be 
disassembled  and  inspected  at  least 
once  per  40  months.  The  proposed 
amendments  would  change  this 
requirement  so  that  all  of  these  valves 
are  disassembled  and  inspected  at  least 
once  per  60  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Vogtle  facility  uses  General  Electric 
turbine-generators.  Steam  from  each  of 
four  steam  generators  enters  the  high- 
pressure  turbine  through  four  28-in^ 
stop  valves  and  governing  control 
valves;  one  stop  valve  and  one  control 
valve  form  a  single  assembly.  After 
expanding  through  the  high-pressure 
turbine,  the  steam  is  reheated  and  flows 
through  the  34-inch  combined 
intermediate  stop  and  intercept  valves 
in  each  of  the  six  steam  lines  leading  to 
die  inlets  of  the  three  low-pressure 
turbines.  Like  the  main  stop  and  control 
valves,  the  intermediate  stop  and 
intercept  valves  form  six  single 
assemblies. 


Under  the  existing  TS  surveillance 
requirement,  for  an  18-month  fuel  cycle, 
one  of  each  of  the  stop  valves,  control 
valves,  and  the  intermediate  stop  and 
intercept  valves  are  disassembled  and 
inspected  during  every  other  refueling 
outage.  Under  the  proposed 
amendments,  the  licensee  would 
disassemble  and  inspect  all  four  stop 
valves  during  one  outage,  the  four 
control  valves  during  the  next  outage, 
and  the  intermediate  stop  and  intercept 
valves  during  the  next  outage. 

Therefore,  under  the  proposed  change, 
all  of  the  subject  valves  would  be 
disassembled  and  inspected  at  least 
once  per  60  months. 

Under  the  existing  surveillance 
requirement  all  of  the  subject  valves 
will  have  been  inspected  after  about  12 
fuel  cycles.  Under  the  proposed 
requirement,  all  of  the  valves  would  be 
inspected  every  three  fuel  cycles.  Thus, 
each  valve  would  be  inspected  more 
frequently  under  the  proposed  change. 
The  licensee  also  notes  that  it  is 
advantageous  to  inspect  all  of  the  valves 
of  a  given  type  during  one  outage  from 
the  standpoint  of  training  maintenance 
personnel,  obtaining  spare  parts  and 
supplies,  and  because  a  problem  generic 
to  a  given  type  of  valve  can  be  corrected 
at  one  time.  The  licensee  concludes  that 
the  more  frequent  inspections,  plus 
inspecting  all  valves  of  a  given  type  at 
the  same  time,  should  result  in  increased 
reliabihty  of  the  turbine  overspeed 
protection  system. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  signihcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  vendor  has 
confirmed  that  the  proposed  inspection 
frequency  has  no  effect  on  the  turbine- 
generator  missile  analysis,  since  the  analysis 
does  not  have  a  component  which  includes 
valve  inspection  frequency.  The  eo-month 
inspection  interval  is  consistent  with  the 
vendor’s  recommendations  for  valves  in  this 
type  of  service.  The  net  effect  of  the  proposed 
change  will  be  more  frequent  inspections  for 
each  valve.  This  should  have  a  positive  effect 
on  the  reliability  of  these  valves. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  does 
not  involve  any  changes  in  design  or 
operating  parameters  for  these  valves.  They 
will  continue  to  perform  their  function  as 
intended  and  as  assumed  in  the  accident 
analyses.  The  proposed  amendment  only 
affects  the  frequency  at  which  these  valves 
will  be  disassembled  and  inspected,  the  net 
effect  of  which  should  be  unproved 
reliability. 
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3.  The  proposed  amendment  does  not 
involve  a  signihcant  reduction  in  a  margin  of 
safety.  As  stated  above,  the  vendor  has 
confirmed  that  the  proposed  amendment  has 
no  effect  on  the  turbine-generator  missile 
analysis.  Furthermore,  with  an  increased 
inspection  frequency,  the  valves  should  be 
able  to  perform  their  intended  function  with 
increased  reliability. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiffcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400, 127  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30043-1810. 

NRC  Project  Director:  David  B. 
Matthews 

Houston  Lighting  &  Power  Company, 

City  Public  Service  Board  of  San 
Antonio,Central  Power  and  light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-496,South  Texas  Ifroject,  Unit  1, 
Matagorda  County,  Texas 

Date  of  amendment  request:  May  26, 
1992 

Description  of  amendment  request: 
The  licensee  requested  a  one-time 
change  to  the  Technical  Specification 
(TSs)  to  extend  the  40-month  inspection 
interval  for  the  Unit  1  turbine  valves  to 
approximately  52  months.  The 
inspection  was  last  performed  during 
the  first  refueling  outage  (IREOI,  which 
ended  on  October  19, 1989).  A  40-month 
inspection  interval  indicates  that 
another  inspection  is  due  in  February 
1993.  However,  the  licensee  stated  that 
work  was  done  on  the  stop  and  govenor 
valves  during  the  second  refueling 
outage  (which  ended  June  1990),  and  the 
application  of  the  25%  allowable 
extension  (TS  4.0.2)  from  the  first 
refueling  outage  wouldresult  in  an 
inspection  interval  of  50  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  one-time  extension  of  the 
inspection  interval  is  not  significant  because 
of  Ae  relatively  small  increase  in  the 
inspection  interval,  and  due  to  the  inspection 


and  enhancementof  selected  valve 
components  accomplished  during  1RE02.  The 
change  has  no  effect  on  the  consequences  of 
such  an  event. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  effects  of  turbine  missiles  are 
addressed  in  Section  3.5.1.3  of  the  Updated 
Final  Safety  Analysis  Report. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  increase  in  the  inspection  interval  is 
relatively  small,  and  selected  valves  were 
inspected  with  enhancement  of  valve 
components  during  1RE02. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 

Newman,  Esq.,  Newman  &  Holtzinger, 
P.C.,  1615  L  Street,  NW,  Washington,  DC 
20036 

NRC  Project  Director:  Suzanne  C. 
Black 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  Yoiic 

Date  of  amendment  request:  May  27, 
1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Figure  2.1.1 
(Flow  Biased  Scram  and  APRM  Rod 
Block),  TS  3.1.7  (Fuel  Rods),  and 
associated  Bases  to  replace  cycle 
specific  limits  with  requirements  that 
the  reactor  be  operated  within  the 
requirements  of  limits  specified  in  the 
Core  Operating  Limits  Report  (COLR). 
TS  6.9.1.f  (Core  Operating  limits  Report) 
would  be  revised  to  require  that  the 
cycle  specific  parameters  proposed  to  be 
removed  firom  TS  Figure  2.1.1,  TS  3.1.7, 
and  associated  Bases  be  included  in  the 
COLR.  The  proposed  amendment  would 
also  correct  two  typographical  errors  on 
pages  64a  and  64c  of  TS  3.1.7.  The 
proposed  amendment  is  in  accordance 
with  the  guidance  provided  in  NRC 
Generic  Letter  (GL)  88-16  "Removal  of 
Cycle-Specific  Parameter  Limits  From 
Technical  Specifications.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  einalysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

To  reduce  the  administrative  burden  of 
amending  Technical  Specifications  for  each 
fuel  cycle.  Generic  Letter  88-16  authorized  the 
removal  of  cycle  specific  values  from 
Technical  Specifications  and  their  inclusion 
in  the  COLR  which  is  controlled 
administratively  by  Section  6.0  of  Technical 
Specifications.  This  proposed  amendment  is 
in  conformance  with  the  guidance  specified 
by  GL  88-16.  Cycle  specific  parameters  will 
still  be  derived  by  NRC  approved 
methodology.  Technical  Specification 
requirements  for  adherence  to  these 
parameters  will  remain  unchanged:  as  a 
result  there  is  no  increase  in  the  probability 
or  consequences  of  previously  evaluated 
accidents. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  die  word  "with” 
should  be  “within”  and  on  Page  64c.  the  word 
“in”  should  be  “is”.  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only,  correction  does  not  alter 
die  meaning  or  intent  of  any  requirements.  As 
such  this  correction  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  amendment  will  not  alter 
either  plant  operation  or  design 
specifications.  This  amendment  is  limited  to 
the  relocation  of  cycle  specific  parameters 
contained  in  the  Technical  Specifications  to 
the  COLR.  Technical  Specification 
requirements  for  adherence  to  these  limits 
remains  unchanged.  NRC  approved 
methodology  will  still  be  required  to  derive 
these  cycle  specific  parameters.  Since  neither 
the  derivation  of  the  cycle  specific 
parameters  nor  adherence  requirements  to 
these  parameters  is  altered,  no  new  or 
different  kind  of  accident  is  created. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  the  word  “with” 
should  be  “within”  and  on  Page  64c,  the  word 
“in”  should  be  “is”.  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only,  correction  does  not  alter 
the  meaning  or  intent  of  any  requirements. 
These  corrections  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  operation  and  adherence  to  design 
limits  remains  unchanged.  This  change 
allows  cycle  specific  parameters  derived 
from  NRC  approved  methodology  to  be 
relocated  to  ^e  COLR  which  is  controlled 
and  approved  in  accordance  with  Section  6  of 
Technical  Specifications.  This  change  is  in 
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compliance  with  Generic  Letter  88-16  and  as 
such  does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  the  word  “with” 
should  be  “within”  and  on  Page  64c,  the  word 
“in”  should  be  “is".  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only;  correction  does  not  alter 
the  meaning  or  intent  of  any  requirements 
and  therefore  does  not  result  in  a  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wettertiahn.  Esquire.  Winston  &  Strawn. 
1400  L  Street  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Rohevi  A. 

Capra 

Northeast  Nuclear  Energy  Company,  et 
aL,  Dod(et  No.  50-423,  MiUstone  Nudear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  1, 
1992 

Description  of  amendment  request: 

The  proposed  amendment  request  would 
change  the  Technical  Specifications  to 
revise  the  visual  inspection  surveillance 
schedule  for  snubbers  for  the  present 
inspection  interval  only.  The  present 
Technical  Specifications  would  require 
inspection  sooner  than  an  outage  of 
sufficient  duration  according  to  present 
schedules.  The  proposed  Technical 
Specification  would  extend  the  time  by 
which  inspection  is  required  to  the 
fourth  refueling  outage  (now  scheduled 
for  June  1993)  in  accordance  with  the 
new  snubber  surveillance  criterion 
which  had  been  approved  by  the  staff  in 
License  Amendment  62  (September  3. 
1991)  for  use  in  inspection  intervals 
subsequent  to  the  present  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
change  would  nob 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 


The  proposed  change  will  have  a  negligible 
effect  upon  the  probability  of  occurrence  of 
accidents  previously  evaluated.  Although  the 
snubber  visual  inspection  cycle  is  being 
lengthened,  it  provides  essentially  the  same 
confidence  level  as  the  original  schedule 
when  performed  in  conjunction  with  snubber 
functional  testing.  The  snubber  functional 
testing  program  acts  to  provide  a  95  percent 
confidence  level  that  90  to  100  percent  of  the 
snubber  population  will  operate  within 
specified  acceptance  limits.  Visual 
examinations  are  a  separate  process  which 
tend  to  complement  the  functional  testing 
program.  The  visual  inspections,  alone,  have 
a  negligible  effect  upon  the  reliability  of 
snubbers.  In  addition,  the  ACTIONS  required 
by  the  existing  technical  specifications  as  a 
result  of  finding  snubbers  inoperable  remains 
the  same.  Therefore,  the  proposed  change 
does  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  affect  any 
plant  operations,  the  potential  for  an 
unanalyzed  accident  is  not  created,  and  no 
new  failure  modes  are  introduced.  The 
proposed  change  will  not  affect  the 
operability  of  the  snubbers  to  perform  their 
intended  function  during  normal  or  accident 
conditions. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  inspection  schedule  defined  in 
Technical  Specification  Table  4.7-2  provides 
the  same  level  of  confidence  as  the  previous  ■ 
schedule  (i.e..  criterion  in  effect  prior  to 
Amendment  No.  62).  Snubber  functional 
testing  provides  a  95  percent  confidence  level 
that  90  to  100  percent  of  the  snubbers  will 
operate  within  specified  acceptable  limits. 
Visual  inspections  act  only  to  complement 
and  reinforce  the  functional  testing  program. 
In  addition,  the  proposed  change  does  not 
affect  any  of  the  ACTIONS  specified  in  the 
technical  specifications  which  result  from 
identification  of  inoperable  snubbers. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loail  Public  Document  Room 
location;  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  ft  Howard,  City 
Place,  Hartford,  Connecticut  06103-3499. 
NRC  Project  Director;  John  F.  Stolz 
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Omaha  Public  Power  Dbtiict,  Docket 
No.  50-285,  Fort  Calhoun  Station,Unit  1. 
Washington  County,  Nebraska 

Date  of  amendment  request:  June  1. 

1992 

Description  of  amendment  request 
The  proposed  amendment  would 
implement  Generic  Letter  89-01 
concerning  the  Radiological  Effluent 
Technical  Specifications  (RETS),  and  to 
revise  the  requirements  for  the 
Containment  Radiation  High  Signal 
following  the  guidance  of  NUREG-0133. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  removal  of  the  present  Radiological 
Effluent  Technical  Specifications  to  the 
Offsite  Dose  Calculation  Manual  in 
accordance  with  the  guidelines  presented  in 
Generic  Letter  89-01  will  not  cause  any 
increase  in  the  probability  or  consequences 
of  an  accident  Only  the  procedural  details 
have  been  transferred  to  the  ODCM. 
Programmatic  controls  hae  been  retained  or 
added  to  ensure  continued  compliance  with 
federal  requirements. 

The  removal  of  VIAS  signals  from  the 
particulate  and  iodine  radiation  monitors  will 
not  cause  an  increase  in  the  probability  or 
consequences  of  an  accident.  Initial 
indications  for  radioactive  release  will  occur 
promptly  on  the  noble  gas  radiation  monitors. 
VIAS  will  be  initiated  as  soon  as  the 
Auxiliary  Building  Oxhaust  Stack  or  the 
Containment  noble  gas  monitor  reaches  its 
alarm  setpoint.  The  removal  of  the  particulate 
and  iodine  monitors  will  not  alter  the 
initiation  of  VIAS  in  any  postulated  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  relocation  of  RETS  from  Technical 
Spetifications  to  the  ODCM  is  an 
administrative  change.  Present  tests, 
calibrations,  or  inspections  necessary  to 
ensure  the  quality  of  systems  and 
components  will  continue  to  be  performed, 
and  this  change  will  not  create  a  new  or 
different  kind  of  accident  The  removal  of  the 
VIAS  input  from  the  particulate  and  iodine 
radiation  monitors  is  the  result  of  the 
recognition,  by  NRC  documents,  of  the 
impracticality  of  applying  instantaneous 
alarm  setpoints  to  integrating  radiation 
monitors.  The  primary  and  fastest  indications 
of  an  actual  radioactive  release  are  noble 
gases.  The  radiation  monitors  for  noble  gases 
will  continue  to  provide  inputs  for  VIAS. 
Therefore,  no  new  or  different  kind  of 
accident  been  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  administrative  changes  made  will  not 
cause  a  reduction  in  the  margin  of  safety.  The 
present  RETS  requirements  are  retained  in 
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the  ODCM  with  Progrmmatic  Controls  in  the 
Technical  Specifications.  This  is  consistent 
with  the  guidance  of  Generic  Letter  89-01. 

The  removal  of  VIAS  inputs  from  the 
particulate  and  iodine  radiation  monitors  will 
not  cause  a  significant  reduction  in  the 
margin  of  safety.  The  primary  indicators  for 
radioactive  releases,  noble  gases,  will  still  be 
monitored  and  will  initiate  VIAS  upon 
reaching  their  alarm  setpoints.  Spurious 
alarms,  due  to  the  incorrect  application  of 
instantaneous  limits  to  integrating  monitors 
will  be  eliminated,  reducing  the  functional 
requirements  that  the  Engineered  Safeguard 
Features  must  comply  with  and  enhance  the 
reliability  of  VIAS.  Noble  gas  concentrations 
are  approximately  10,000  times  greater  than 
the  particulate  and  iodine  concentrations, 
therefore  the  margin  of  safety  in  detecting 
radioactive  releases  will  be  retained. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limeridc 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  May  19, 
1992 

Description  of  amendment  request: 
The  amendments  would  change  Sections 
6.3.1  and  6.4.1  of  the  Technical 
Specifications  (TSs)  to  clarify  the 
current  requirements  for  licensed 
operator  qualifications  and  training  for 
the  Limerick  Generating  Station  (LGS), 
Units  1  and  2.  These  changes  are  being 
proposed  to  delete  TS  requirements  that 
are  superseded  based  on  the  licensed 
operator  training  programs  being 
accredited  and  based  on  a  “systems 
approach  to  training,”  and  promulgation 
of  the  revised  10  CFR  [Part]  55, 
“Operator  Licenses,”  which  became 
effective  on  May  26, 1987.  Specifically, 
the  changes  would: 

1.  Delete  the  requirement  ftnm  TS 
Section  6.3.1  that  licensed  operators 
shall  meet  or  exceed  the  minimum 
qualifications  of  “ANSI/ANS  3.1 1978” 
and  “the  supplemental  requirements 
specified  in  Actions  A  and  C  of 
^closure  1  of  the  March  28, 1980  NRC 
letter  to  all  licensees.” 

2.  Elelete  the  requirement  fi^m  TS 
Section  6.4.1  that  the  licensed  operator 


retraining  and  replacement  training 
programs  “. .  .shall  meet  or  exceed  the 
requirements  of  ANSI/ANS  3.1-1978. . 
and  the  supplemental  requirements 
specified  in  Sections  A  and  C  of 
Enclosure  1  of  the  March  28, 1980  NRC 
letter  to  all  licensees. . .  ” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  to  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  training  programs. 

Although  licensed  operator  qualifications  and 
training  can  have  an  indirect  impact  on 
accidents  previously  evaluated,  the  NRC 
considered  this  impact  during  the  rulemaking 
process,  and  by  promulgation  of  the  rule, 
concluded  that  this  impact  remains 
unchanged  as  long  as  licensed  operator 
training  programs  are  certified  to  be 
accredited  and  based  on  a  systems  approach 
to  training  in  response  to  [Generic  Letter]  GL 
87-07.  PECo  provided  such  certification  for 
LGS,  Units  1  and  2,  by  letters  dated  April  27, 
1990  and  )une  19, 1990.  The  proposed  TS 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  training 
programs  and  require  continued  compliance 
with  the  requirements  of  10  CFR  [Part]  55. 

The  TS  requirements  for  all  other  unit  staff 
qualifications  and  training  programs  remain 
unchanged.  Therefore,  the  proposed  TS 
changes  do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  Afferent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  training  programs. 

Although  licensed  operator  qualifications  and 
training  can  have  an  indirect  impact  on  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  the  NRC  considered  this  impact 
during  the  rulemaking  process,  and  by 
promulgation  of  the  rule,  concluded  that  this 
impact  remains  unchanged  as  long  as 
licensed  operator  training  programs  are 
certified  to  be  accredited  and  based  on  a 
systems  approach  to  training  in  response  to 
GL  87-07.  PECo  provided  such  certification 
for  LGS,  Units  1  and  2,  by  letters  dated  April 
27, 1990  and  June  19, 1990.  The  proposed  TS 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  training 
programs  and  require  continued  compliance 
with  the  requirements  of  10  CFR  [Part]  55. 

The  TS  requirements  for  all  other  unit  staff 
qualifications  and  training  programs  remain 
unchanged.  Additionally,  the  proposed  TS 


changes  do  not  affect  plant  design,  hardware, 
system  operation,  or  procedures.  Therefore 
the  proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current 
requirements  applicable  to  licensed  operator 
qualifications  and  training  programs.  The  TS 
requirements  for  the  qualifications  and 
training  programs  for  all  other  unit  staff 
remain  unchanged.  The  licensed  operator 
qualifications  and  training  programs  will 
continue  to  be  required  to  comply  with  the 
requirements  of  10  CFR  [Part]  55.  Licensed 
operator  qualifications  and  training  can  have 
an  indirect  impact  on  a  margin  of  safety. 
However,  the  NRC  considered  this  impact 
during  the  rulemaking  process,  and  by 
promulgation  of  the  revised  10  CFR  [Part]  55, 
determined  that  this  impact  remains 
unchanged  when  licensees  certify  that  their 
licensed  operator  training  programs  are 
accredited  and  based  on  a  systems  approach 
to  training  in  response  to  GL  87-07.  PECo 
provided  such  certification  for  LGS,  Units  1 
and  2,  by  letters  dated  April  27, 1990  and  June 
19, 1990.  The  NRC  has  concluded,  as  stated  in 
NUREG-1262,  that  the  standards  and 
guidelines  applied  by  INPO  in  their  training 
accreditation  program  are  equivalent  to  those 
put  forth  or  endorsed  by  the  NRC.  As  a  result, 
maintaining  INPO  accredited,  systems  based 
licensed  operator  training  programs  is 
equivalent  to  maintaining  NRC  approved 
licensed  operator  training  programs  which 
conform  with  applicable  NRC  RGs 
[Regulatory  Guides]  or  NRC  endorsed  ANSI/ 
ANS  standards.  The  margin  of  safety  is 
maintained  by  virtue  of  maintaining  INPO 
accredited  licensed  operator  training 
programs  and  through  continued  compliance 
with  the  requirements  of  10  CFR  [Part]  55. 
Therefore,  the  proposed  TS  changes  do  not 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92[c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric  Company, 
2301  Market  Street,  Philadelphia, 
Pennsylvania  19101 

NRC  Project  Director:  Charles  L 
Miller 
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Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  18, 1992 

Description  of  amendment  request: 

The  amendment  proposes  changes  to 
Section  4.6.D  of  the  Technical 
SpeciHcations.  The  amendment  would 
change  the  inspection  and  testing 
requirements  for  the  Main  Steam  Line 
Safety  Valves  (SV)  and  Relief  Valves 
(RV).  The  proposed  changes  would 
require  that  at  least  one  safety  valve 
and  five  relief  valves  be  checked  or 
replaced  with  a  bench  checked  valve 
every  24-months.  Currently,  the  valves 
are  required  to  be  checked  every 
operating  cycle.  The  changes  are 
proposed  in  order  for  the  licensee  to 
operate  with  a  24-month  fuel  cycle. 

Additionally,  the  changes  would 
require  that  one  of  the  relief  valves  be 
disassembled  and  inspected  every  24- 
months.  Currently,  one  relief  valve  is 
required  to  be  disassembled  and 
inspected  every  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a],  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

The  two  change  requests  proposed  in  this 
application  do  not  consistitute  a  significant 
hazards  consideration  in  that: 

i)  The  proposed  changes  do  not  involve  a 
signiHcant  increase  in  the  probability  or 
consequnces  of  an  accident  previously 
evaluated  because  the  availability  and 
response  of  the  valves  in  the  event  of  an 
accident  is  unchanged.  The  changes  being 
proposed  do  not  change  any  of  the  accident 
precursors;  therefore,  the  probability  of  an 
accident  remains  the  same.  The  availability 
of  the  valves  to  mitigate  the  consequences  of 
an  accident  remain  essentially  the  same.  Any 
change  in  the  possibility  of  a  failure  in  these 
valves  due  to  less  frequent  testing  is 
insignificant  given  that  the  surveillance 
history  does  not  indicate  any  time  based 
failure  mechanism. 

ii)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  accident 
from  any  previously  evaluated  because  the 
proposed  change  does  not  make  any  physical 
changes  to  the  plant  and  the  extension  of  the 
surveillance  interval  will  not  introduce  any 
new  failure  mechanisms.  No  physical 
changes  to  the  plant  are  being  made  as  a 
result  of  this  request;  therefore,  no  new 
accident  initiators  or  precursors  are  being 
introduced.  The  only  change  being  proposed 
is  an  extension  of  an  existing  surveillance 
test  for  the  Main  Steam  SV  and  RV.  The 
existing  evaluation  for  PBAPS  has  already 
considered  the  failure  of  a  MS  RV.  The 


extended  operating  time  does  not  introduce 
any  new  accidents  scenarios. 

iii)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  proposed  surveillance  frequency 
is  adequate  to  detect  SV/RV  failures  or 
deteriorations.  It  can  be  concluded  that  an 
increase  in  the  interval  to  reflect  a  24  month 
operating  cycle  will  have  a  negligible  impact 
on  the  margin  of  safety.  The  ability  to  detect 
a  failure  or  deterioration  in  the  performance 
of  SV  and  RV  is  essentially  undianged  by 
extending  the  surveillance  frequency; 
therfore,  the  likelihood  that  these  valves  are 
available  to  perform  their  design  functions  is 
the  same  and  the  margin  of  safety  provided 
by  these  vavles  is  essentially  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric  Company, 
2301  Market  Street,  Philadelphia, 
Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request:  February 
28, 1992 

Description  of  amendment  request 
The  amendment  would  revise  the  Perry 
Nuclear  Power  Plant,  Unit  1  Technical 
Specifications  to  remove  the 
requirement  for  fuel  pool  criticality 
monitors  from  Tables  3.3.7.1-1  and 
4.3.7.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  only  type  of  accident  potentially 
afiected  by  removing  the  criticality  monitors 
from  the  Technical  Specifications  would  be 
an  accidental  criticality  event.  All  the  other 
t^qies  of  potential  accidents/events  involving 
fuel  and  fuel  handling  (e.g.,  dropping  a  fuel 
bundle]  are  unaffected  by  this  change. 
Therefore,  only  the  criticality  related  aspects 
are  discussed  below. 


1.  As  discussed  within  Attachment  2  to  this 
letter  [the  licensee's  letter  of  February  28. 
1992].  the  safety  evaluations  concerning  the 
nuclear  design  and  criticality  controls  for 
each  of  the  fuel  pools/rack  types  are 
contained  within  Sections  9.1.1  and  9.1.2  of 
the  Updated  Safety  Analysis  Report  (USAR). 
An  accidental  criticality  is  precluded  by  the 
geometry  of  the  racks,  overmoderation,  and 
for  one  rack  design  the  use  of  a  neutron 
absorbing  material.  These  conditions  apply 
for  the  racks  in  the  fuel  preparation  and 
storage  pools,  spent  fuel  pool,  and  upper 
containment  pool.  For  the  racks  within  the 
new  fuel  storage  vaults,  accidental  criticality 
Is  precluded  by  geometry  and 
imdermoderation  or  overmoderation  for  the 
dry  and  flooded  conditions  respectively.  For 
the  condition  of  optimum  moderation  within 
the  new  fuel  storage  vaults,  accidental 
criticality  is  prevented  by  the  use  of 
administrative  controls  such  as  solid  vault 
covers  and  storage  of  the  new  fuel  in 
alternate  rows  and  columns  as  previously 
approved  within  the  Special  Nuclear 
Materials  license.  As  noted  in  the  NRC  Safety 
Evaluation  that  accompanied  the  March  1985 
Special  Nuclear  Materials  license,  storage  of 
fuel  in  alternate  rows  and  columns  alone 
eliminates  any  criticality  concern  since  the 
fuel  cannot  be  made  critical  imder  any  degree 
of  moderation.  The  probability  of  occurrence 
of  an  accidental  criticality  for  the  various  fuel 
storage  pools  is  unaffected  by  this  proposed 
change  since  accidental  criticality  is 
precluded  by  design  features  (geometry,  use 
of  neutron  absorbing  material)  and  the 
probability  for  the  new  fuel  vaults  is  also 
unaffected  even  for  the  special  case  of 
optimum  moderation,  where  administrative 
controls  are  applied  to  preclude  the  event 
when  the  vaults  are  in  use.  The  probability 
and  consequences  of  an  inadvertent 
criticality  are  therefore  unchanged  from  those 
described  within  the  USAR.  The  criticality 
monitors  only  provide  an  alarm  function  and 
initiate  no  action  to  prevent  or  mitigate  an 
event.  Therefore,  the  probability  of 
occurrence  and  consequences  are  not 
significantly  increased  by  removal  of  the 
criticality  monitors  from  the  Technical 
Specifications. 

2.  Removing  the  criticality  monitors  from 
the  Technical  Specifications  can  in  no  way 
introduce  a  new  accident  as  they  provide 
only  an  alarm  function  for  in-plant  personnel 
safety,  which  is  not  necessary  since 
criticality  is  precluded  by  design  or 
administrative  controls.  The  installed 
monitors  continue  to  function  as  area 
radiation  monitors.  The  monitors  are 
essentially  passive  and  serve  no  preventive 
or  accident  mitigation  function.  Since  they 
perform  no  active  function,  removal  of  the 
alarms  from  the  Technical  Specifications 
cannot  Introduce  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  For  the  reasons  previously  discussed  a 
significant  reduction  in  the  margin  of  safety  is 
not  involved  because  an  accidental  criticality 
is  precluded  by  design  considerations,  i.e., 
the  geometry  of  the  racks,  overmoderation, 
and  for  the  high  density  rack  design,  the  use 
of  a  neutron  absorbing  material.  These 
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conditions  apply  for  the  racks  where  fuel  is 
stored/handl^  underwater.  For  the  new  fuel 
storage  vaults,  accidental  criticality  is 
precluded  by  design  considerations,  i.e., 
geometry  and  undermoderation  or 
overmoderation  for  the  dry  and  flooded 
conditions  respectively,  and  for  the  condition 
of  optimum  moderation,  criticality  is 
prevented  by  administrative  controls  (as 
discussed  above).  Therefore,  the  proposed 
removal  from  the  Technical  Specifications  of 
the  criticality  monitors  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staH  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 

Esq.,  Shaw,  Pittman,  Potts  & 

Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 

Hannon. 

The  Cleveland  Electric  Illuminating 
Qmipany,  Centerior  Service  Company, 
Duquesne  light  Company,  Ohio  ^son 
Company,  Pennsylvainia  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request  March  16, 
1992 

Description  of  amendment  request 
The  amendment  would  revise  the  Perry 
Nuclear  Power  Plant  (PNH*),  Unit  1 
Technical  Specifications  to  remove  the 
requirement  for  controls  to  the  Reactor 
Core  Isolation  Cooling  (RCIC)  pump 
discharge  to  lube  oil  cooler  valve  from 
Table  3.3.7.4-1,  “Remote  Shutdown 
System  Controls".  The  licensee  plans  to 
convert  this  valve  from  a  normally 
closed,  motor  operated  valve  to  a  locked 
open  manual  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not  involve  a 
signiflcant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

First,  the  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  of  an 
occurrence  of  an  accident  previously 
evaluated  in  PNPP's  Updated  Safety  Analysis 
Report  (USAR).  The  Reactor  Core  Isolation 
Cooling  (RCIC)  system  is  a  standby  system 
during  normal  plant  operation,  and  is 
designed  as  a  system  to  respond  to  help 
mitigate  transients/accidents  that  have 


already  occurred.  Therefore,  changing  the 
RCIC  pump  discharge  to  lube  oil  cooler  valve 
from  a  normally  closed  motor-operated  valve 
with  controls  in  the  Remote  Shutdown  Room 
to  a  locked  open  manually  operated  valve 
would  not  cause  the  probability  of  an 
accident  previously  evaluated  in  the  PNPP 
USAR  Chapter  15,  to  Increase.  And  since  this 
valve  is  not  a  containment  or  reactor 
pressure  boundary  valve  during  normal 
operation,  the  design  change  does  not  subject 
any  more  piping  to  reactor  pressure  and  does 
not  increase  the  probability  of  a  loss  of 
coolant  accident  (LOCA).  Consequently,  the 
proposed  change  does  not  increase  the 
probability  of  any  accident  previously 
evaluated. 

In  addition,  the  proposed  change  does  not 
involve  a  si^ificant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  does  not 
afreet  the  RCIC  system  operation  as 
described  in  PNPP's  USAR  section  5.4.6.  By 
changing  the. valve  to  a  normally  open  valve, 
there  is  one  less  active  component  relied 
upon  for  the  RCIC  system  to  perform  its 
design  function,  resulting  in  a  more  reliable 
RCIC  system  operation.  By  changing  the 
RCIC  pump  discharge  to  lube  oil  cooler  valve 
to  a  normally  open  valve,  the  list  of  active 
components  required  for  the  RCIC  system  to 
operate  is  reduced  by  one.  By  reducing  the 
number  of  active  components  required  for  the 
RCIC  system  to  operate,  the  reliability  of  the 
RCIC  system  is  actually  enhanced  by  the 
proposed  change.  By  changing  the  valve  to  a 
normally  open  valve,  cooling  water  to  the 
RCIC  lube  oil  cooler  will  always  be  available 
when  the  RCIC  pump  runs,  and  will  no  longer 
depend  on  the  opening  of  valve  1E51-F046,  . 
thereby  further  enhancing  the  reliability  of 
the  RCIC  system  as  well  as  reducing  the 
probability  of  a  malfunction  of  equipment 
important  to  safety.  Consequently,  the 
proposed  change  does  not  involve  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated  in  PNPFs  USAR. 
Furthermore,  there  is  no  resultant  increase  in 
post-accident  radiological  release  rate, 
duration  or  radionuclide  population  as  a 
consequence  of  making  the  valve  normally 
open  or  manually  operated. 

Based  upon  the  above,  the  proposed 
change  cannot  increase  the  probability  or  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 
evaluated  in  PNPP's  USAR  because  the  RCIC 
system  function  and  operability  will  remain 
unaffected  by  this  proposed  change.  Valve 
1E51-F04e  will  be  a  normally  open  valve 
during  RCIC  system  operation  to  ensure  a 
supply  of  cooling  water  to  the  lube  oil  cooler. 
To  prevent  inadvertent  mispositioning,  the 
valve  will  be  locked  in  the  open  position.  As 
a  result,  no  new  failure  modes  are  introduced. 

(3)  The  proposed  change  does  not  result  in 
a  signiflcant  reduction  in  the  margin  of 
safety,  because  the  proposed  change  has  no 
effect  on  the  function  of  the  RClC  system  or 
its  ability  to  perform  its  safety  function. 
Consequently,  the  proposed  r^ange  still 
provides  adequate  assurance  that  the 
applicable  RCIC  safety  functions  are  capable 


of  performing  their  intended  function  when 
required.  Therefore,  this  change  does  not 
reduce  the  margin  of  safety  as  defined  in  the 
basis  for  any  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 

Esq.,  Shaw,  Pittman,  Potts  & 

Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  ]o)m  N. 

Hannon. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  l,Callaway 
County,  Missouri 

Date  of  amendment  request 
December  18, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  Section  4.4.9.1.2, 
Figures  3.4-2,  3.4-3,  and  3.4-4,  Tables  4.4- 
5  and  B  3/4.4-1  and  associated  Bases  for 
Reactor  Coolant  System  Pressure/ 
Temperature  Limits  by  modifying  plant 
heatup  and  cooldown  ciuves  and  the 
maximum  allowable  PORV  setpoint- 
curve  for  cold  overpressure  protection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented 
below:The  modifications  of  the  plant 
heatup  and  cooldown  limitation  curves 
and  PORV  Setpoint  Curve  (Figures  3.4-2, 
3.4-3,  and  3.4-4)  are  to  incorporate  the 
revised  RTndt-  The  revision  to  Bases 
Table  B  3/4.4-1  is  editorial  in  nature 
only. 

1.  This  change  does  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  amendment  merely  ensures 
that  the  acceptable  range  of  operation  is 
clearly  defined  using  conservative  and 
validated  data  obtained  from  the  analysis  of 
surveillance  capsule  Y  and  previously 
utilized  methods  of  specimen  analysis. 

2.  The  change  does  not  created  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  new  type  of  accident 
or  malfunction  being  created  and  the  method 
and  manner  of  plant  operation  remains  the 
same.  This  change  is  based  upon  NRC  and 
Westinghouse  methodologies  which  do  not 
impact  the  accident  analysis. 

3.  This  change  does  not  involve  a 
signiflcant  reduction  in  a  margin  of  safety. 
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This  is  based  on  the  fact  that  the  change  only 
revises  the  heatup  and  cooldown  curves  to 
reflect  operational  parameters  based  on 
surveillance  capsule  data.  The  recalculated 
limit  curves  have  the  same  degree  of 
conservatism  as  the  original  curves,  since 
they  are  based  on  the  most  limiting  values  of 
the  nil-ductility  reference  temperature  which 
includes  the  radiation  induced  shift  (change 
in  RTnot  as  determined  by  the  surveillance 
capsule  analysis. 

The  specimen  withdrawal  schedule  is 
being  removed  from  the  Technical 
Specifications  in  accordance  with  the 
recommendations  of  NRC  Generic  Letter  91- 
91.  This  table  will  be  maintained  in  the 
Callaway  FSAR.  The  removal  of  this  table 
from  the  technical  specifications  will  not 
result  in  any  loss  of  regulatory  control 
requirements  of  10CFR50,  Appendix  H. 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  only. 

2.  The  change  does  not  created  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  new  type  of  accident 
or  malfunction  being  created  and  the  method 
and  manner  of  plant  operation  remains  the 
same. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
This  is  based  on  the  fact  that  the  specimen 
withdrawal  schedule  is  controlled  by  the 
requirements  of  10CFR50,  Appendix  H.  The 
removal  of  this  table  from  technical 
specifications  is  purely  administrative  and 
does  not  impact  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review^t  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  fiannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1, Callaway 
County,  Missouri 

Date  of  amendment  request:  January 
14, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Sections  3/4.2.1. 
4.2.2.2  through  4.2.2.4,  6.9.1 .9,  Table  2.2-1 
and  associated  Bases  for  Power 
Distribution  Limits  in  order  to 
implement  relaxed  axial  offset  control 
(RAOC)  for  Cycle  6  at  Callaway.  The 
RAOC  methodology  supporting  this 
proposed  change  is  consistent  with 


WCAP-10216-PA  which  has  been 
previously  reviewed  and  approved  by 
the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  RAOC-related  technical  specification 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated  in  the  FSAR.  No  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  in  order  to 
support  the  RAOC  implementation. 
Subsequenty,  overall  plant  integrity  is  not 
reduced,  furthermore,  the  parameter 
changesassociated  with  RAOC  assure  that 
the  limiting  safety  analysis  inputs  (i.e.  Fq. 

AFD  and  F-delta-H)  are  not  exceeded. 
Mitigators  to  assumed  accident  scenarios, 
such  as  the  fi  (delta-IJ  penalty  term  in  the 
OTDT  setpoint,  are  not  accident  initiators. 
Therefore,  the  probability  of  an  accident  has 
not  increased. 

The  consequences  of  any  accident 
previously  evaluated  in  the  FSAR  are  not 
increased  due  to  the  RAOC-related  Technical 
Specification  changes.  Since  the  results  of  the 
LOCA  and  non-LOCA  analyses  remain 
applicable,  the  inputs  to  the  dose  analyses  do 
not  change.  Therefore,  the  consequences  to 
the  public  resulting  from  any  accident 
previously  evaluated  in  the  FSAR  has  not 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
design  changes  or  hardware  modifications  to 
safety-related  equipment  nor  will  there  be  a 
change  in  the  method  by  which  any  safety- 
related  plant  system  performs  its  safety 
function.  There  will  be  a  conservative  trip 
setpoint-reducing  change  to  the  negative  ft 
(deita-I)  penalty  term  in  the  OTDT  setpoint 
equation,  as  well  as  changes  to  the  non¬ 
safety  related  AFD  Monitor  Alarm  since 
penalty  deviation  times  will  be  no  longer  be 
tracked  or  alarmed. 

The  RAOC-related  Technical  Specification 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  than  any  already 
evaluated  in  the  FSAR.  No  new  accident 
scenarios,  failure  mechanisms  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  RAOC  implementation.  The  institution  of 
RAOC  will  have  no  adverse  effect  and  does 
not  challenge  the  performance  of  any  safety- 
related  system.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  not  result  in  a 
decrease  in  the  minimum  DNBR  given  in 
Bases  Section  2.1.1  and  reported  in  the  FSAR 
nor  will  there  be  an  increase  in  the  peak  clad 
temperature  (PCT)  above  the  2200°F  ECCS 
Acceptance  Criteria  limit  as  defined  in 
10CFR50.46.  The  design  limits  on  peak  local 


power  density,  Fe.  and  F-delta-H  will  not  be 
exceeded.  The  proposed  change  does  not 
alter  the  manner  in  which  safety  limits  or 
limiting  safety  system  limiting  condition  for 
operation  and  Fq,  surveillance  are  revised  in 
accordance  with  the  approved  methodology 
ofWCAP-10216-PA 
The  supporting  Technical  Specification 
values  are  defined  by  the  accident  analyses 
which  are  performed  to  conservatively  bound, 
the  operating  conditions  defined  by  the 
Technical  Specifications  and  to  demonstrate 
meeting  the  regulatory  acceptance  limits. 
Performance  of  analyses  and  evaluations  for 
the  RAOC  transition  have  confirmed  that  the 
operating  envelope  defined  by  the  Technical 
Specifications  continues  to  be  bounded  by 
the  analytical  basis,  which  in  no  case 
exceeds  the  acceptance  limits.  Therefore,  the 
margin  of  safety  provided  by  the  analyses  in 
accordance  with  the  acceptance  limits  is 
maintained  and  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisHed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  DC  20037. 

NRC  Project  Director  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Do^et  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2.  Louisa  County.  Virginia 

Date  of  amendment,  request:  May  1. 
1992 

Description  of  amendment  request 
The  proposed  change  would  revise  the 
NA-1&2  Technical  Specifications  (TS) 
3.7.4.1.a,  “Service  Water  System  - 
Operating."  Specifically,  the  proposed 
change  would  permit  mode  changes 
while  in  Action  Statement  3.7,4.1.a  by 
stating  that  TS  3.0.4  is  not  applicable 
once  service  water  (SW)  flows  to  the 
component  cooling  heat  exchangers  are 
throttled.  The  current  action  statement 
permits  continued  operation  for  an 
unlimited  period  of  time  with  one  SW 
pump  inoperable  provided  flow  to  the 
component  cooling  water  (CCW)  heat 
exchangers  are  throttled  to  ensure  that 
the  remaining  SW  pumps  deliver  design 
basis  flows  to  the  recirculation  spray 
heat  exchangers.  Since  design  basis 
flows  are  met  upon  completion  of 
throttling  the  CCW  heat  exchanger 
flows,  progression  through  modes  would 
not  be  outside  the  design  basis. 
However,  TS  3.0.4  does  not  permit  mode 
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changes  once  an  action  statement  is 
entered.  NRC  Generic  Letter  (GL)  89-07, 
“Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements,”  was  issued  to  address 
several  TS  improvements.  An  issue 
addressed  in  the  GL  involved  the 
unnecessary  restrictions  on  mode 
changes  by  TS  3.0.4.  In  the  GL  the  NRC 
states  that  TS  3.0.4  unduly  restricts 
operation  when  conformance  to  the 
action  statement  provides  an  acceptable 
level  of  safety  for  continued  operation. 
Therefore,  making  TS  3.0.4  not 
applicable  in  Action  Statement  3.7.4.1.a 
would  be  in  conformance  with  the  NRC 
position  stated  in  GL  89-07. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signibcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  has  no 
adverse  impact  upon  potential  accident 
probability  or  consequence.  The  proposed 
change  will  allow  progression  through  modes 
upon  conformance  with  the  action  statement 
which  ensures  the  design  basis  is  met. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Likewise,  the  consequences  of  the 
accidents  will  not  increase  as  a  result  of  the 
proposed  Technical  Specification  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  will  allow 
progression  through  modes  upon 
conformance  with  the  action  statement  which 
ensures  the  design  basis  is  met.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  in  the  (Updated  Final  Safety 
Analysis  Report  (UFSAR)J. 

3.  llie  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  results  of  the  UFSAR  accident  analyses 
continue  to  bound  operation  under  the 
proposed  change.  The  proposed  change  will 
allow  progression  through  modes  upon 
conformance  with  the  action  statement  which 
ensures  the  design  basis  is  met.  Therefore, 
the  margins  of  safety  are  maintained  without 
reduction. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 

P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nimlear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  10, 
1992,  as  supplemented  May  20, 1992 

Description  of  amendment  request' 

The  proposed  amendment  revises  action 
statements,  LCOs,  surveillances  and 
bases  associated  with  TS  3.4.3.1, 
"Leakage  Detection  Systems”  and  TS 
3.4.3.2,  “Operational  Leakage.”  These 
changes  are  in  response  to  Generic 
Letter  88-01,  “NRC  Position  on  IGSCC  in 
BWR  Austenitic  Stainless  Steel  Piping” 
and  its  Supplement  1.  Specifically,  the 
proposed  am'endment  modifies 
Technical  Specifications  to  the  sections 
related  to  leak  detection  so  that  they 
will  conform  to  the  Staffs  position. 

Basis  for  proposed  no  significant  ^ 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiffcant  hazards 
consideration,  which  is  presented 
below: 

1)  The  change  to  the  operational  leakage 
program  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  because  leakage 
monitoring  is  not  assumed  as  the  initiator  of 
any  analyzed  event.  In  addition,  the  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  as  the 
additional  shutdown  requirement  and  the 
increased  surveillance  requirements  for  leak 
detection  may  facilitate  earlier  detection  of  a 
failure  associated  with  IGSCC. 

2)  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because 
the  proposed  changes  do  not  introduce  any 
new  mode  of  plant  operation  or  require  any 
physical  modification  to  the  plant. 

3)  There  is  no  reduction  in  a  margin  of 
safety  due  to  these  changes  because  the 
additional  shutdown  requirement  and  the 
additional  surveillances  have  been 
established  to  assure  the  earliest  possible 
detection  of  problems  with  or  the  need  of 
repair  or  replacement  of  piping  that  may  be 
susceptible  to  failure  due  to  IGSCC.  These 
changes  clearly  enhance  safety  and  increase 
margins,  by  the  implementation  of  the  more 
restrictive  LCO,  ACTIONS  and  Surveillance 
Requirements. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Yankee  Atomic  Electric  Company, 

Docket  No.  50-029,  Yankee  Nuclear 
Power  Station  (YNPS),  Franklin  County, 
Massachusetts 

Date  of  amendment  request  February 
3. 1992 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  3.25  limit  on  extending 
surveillance  intervals  in  the  Technical 
Speciffcations,  following  the  guidance  of 
the  NRC  Generic  Letter  89-14  dated 
August  21, 1989. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  change  is  requested  to 
incorporate  the  guidance  provided  in  Generic 
Letter  89-14  into  the  TS  of  YNPS.  This'* 
guidance  provided  a  specific  acceptable 
alternative  to  the  existing  requirements  of 
Specibcation  4.0.2.  As  such,  Uiis  proposed 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previous  evaluated.  This  change  in  the 
wording  of  SpeciHcation  4D.2  provides 
comparable  requirements  to  existing  wording 
to  insure  the  operability  of  required  systems 
and  as  such,  does  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  This  change  only 
affects  the  wording  contained  in  the 
Technical  Specifications  and  as  such,  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  wording  change  does 
not  affect  any  Technical  Specification  margin 
of  safety  and  as  such,  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above  discussion,  it  is 
concluded  that  there  is  reasonable  assurance 
that  the  operation  of  YNPS  consistent  with 
this  proposed  change  will  not  endanger  the 
health  and  safety  of  the  public. 

This  proposed  change  has  been  reviewed 
and  approved  for  implementation  by  the 
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Plant  Operation  Review  Committee  and  the 
Nuclear  Safety  Audit  and  Review  Committee. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location;  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301 
Attorney  for  licensee:  Thomas  Dignain, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 
NRC  Project  Director  Seymour  H. 
Weiss 

Notice  of  issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  SigniHcant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission’s  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 


available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and'(3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Commonwealth  Edison  Company, 

Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
November  7, 1991,  as  supplemented 
February  6,  March  13,  and  April  3, 1992. 

Brief  description  of  amendments:  ’The 
amendments  revise  the  Technical 
Specifications  to  permit  the  replacement 
of  the  current  air  start  system  for  the 
Emergency  Diesel  Generators  with  a 
new  high  pressure  system. 

Date  af  issuance:  June  5, 1992 
Effective  date:  Immediately  to  be 
implemented  within  30  days. 

Amendment  Nos.:  137  and  126 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22, 1992  (57  FR  2590) 

By  letters  dated  February  6,  March  isi, 
and  April  3, 1992,  CECo  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration.’The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  5. 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Dacument  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amen  'ments: 
December  26, 1991,  as  supplemented 
March  27,  April  3,  and  April  10, 1992 
Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  Definitions  section  to 
address  the  planned  upgrade  of  the 
Process  Protection  System  from  the 
current  Westinghouse  7100  series  analog 
system  to  Westinghouse  Eagle-21  digital 
system. 

Date  af  issuance:  June  9, 1992 
Effective  date:  June  9, 1992 
Amendment  Nos.:  138  and  127 


Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  January  16, 1992  (57  FR  1930) 

The  March  27,  April  3,  and  April  10, 

1992,  supplements  provided  additional 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  9, 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plwt,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
March  27. 1992 

Brief  description  of  amendment:  The 
amendment  adds  a  statement  to  the 
Technical  Specification  Table  2.2-1  to 
clarify  the  requirements  for  the  reactor 
coolant  flow-low  trip  setpoints.  The 
change  adds  a  footnote  that  states  that 
the  nominal  flow  per  loop  is  equal  to 
61,500  gpm  for  four  loops  operating  and 
64,667  gpm  for  three  loops  operating. 
Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  No.:  152 
Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  af  initial  notice  in  Fefleral 
Registen  April  29, 1992  (57  FR  18172)The 
Commission’s  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment- 
November  26, 1991 
Brief  description  of  amendment  The 
proposed  amendment  relocates  the 
existing  procedural  details  of  the  current 
Radiological  Effluent  Technical 
Specifications  (RETS)  to  the  Offsite 
Dose  Calculation  Manual  (ODCM),  and 
procedural  details  for  the  solid 
radioactive  wastes  to  the  Process 
Control  Program  (PCP).  The  amendment 
also  incorporates  the  respective 
programmatic  controls  into  the 


28210 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday.  June  24.  1992  /  Notices 


Administrative  Controls  section  of  the 
TS. 

Date  of  issuQftce:  June  9, 1992 
Effective  date:  June  9, 1992 
Amendment  No.:  82 
Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 
Date  of  initial  notice  in  Federal 
Register  December  26, 1991  (56  FR 
66918)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  9, 1992.  No  signihcant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 

Monroe,  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  8, 1992,  as  supplemented 
February  13, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Administrative 
Controls  section  of  the  McGuire  Nuclear 
Station,  Units  1  and  2  Technical 
Specifications  to  reflect  a  reorganization 
of  Duke  Power  Company  (DPC)  and 
changes  to  the  DPC  Quality  Assurance 
Report.  The  reorganization  decentralizes 
the  DPC  corporate  management  of 
nuclear  activities  and  relocates  these 
resources  to  each  of  the  DPC  nuclear 
stations,  including  the  McGuire  Nuclear 
Station. 

Date  of  issuance:  June  2, 1992 
Effective  date:  June  2, 1992 
Amendment  Nos.:  132  and  114 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specihcations. 

Date  of  initial  notice  in  Federal 
Re^sten  March  4, 1992  (57  FR  7809)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  2, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
February  5, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  wording  in 
Technical  Specification  Surveillance 
Requirements  4.7.7.1a.(2)  and  4  J.7.1b.  to 
correct  an  error  regarding  the 


acceptance  criteria  for  methyl  iodide 
penetration. 

Date  of  issuance:  June  11, 1992 
Effective  date:  June  11, 1992 
Amendment  Nos.:  133  and  115 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Registen  April  15, 1992  (57  FR  13129) 

The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  11, 1992  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  &  Light  Company, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  Coimty, 
Mississippi 

Date  of  application  for  amendment: 
May  6. 1992,  as  supplemented  May  15. 
1992 

Brief  description  of  amendment:  The 
amendment  increases  the  trip  setpoints 
of  four  circuit  breakers  for  the 
Suppression  Pool  Makeup  Valves. 

Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  No:  100 
Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specification8.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (57  FR  20533 
dated  May  13, 1992).  That  notice 
provided  an  opporhmity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  beenreceived.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  28, 1992,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendmentliie  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1, 1992.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120. 


GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
October  10. 1989 

Brief  description  of  amendment:  The 
amendment  modifies  Appendix  B 
Technical  Specifications  by  deleting  the 
requirement  to  sample  for  Strontium-89 
in  both  liquid  and  gaseous  radioactive 
wastes. 

Date  of  issuance:  June  5, 1992 

Effective  date:  June  5. 1992 

Amendment  No.:  42 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  29, 1992  (57  FR  18174) 

The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  5, 1992.  No 
significant  hazards  consideration 
comments'  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  anci,Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Houston  Lighting  k  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company, 'City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
30. 1991 

Brief  description  of  amendments:  The 
amendments  revise  various  UFSAR 
sections  based  upon  the  revision  of 
radiological  consequences  which  result 
from  changes  to  radionuclide 
inventories  associated  with  extending 
fuel  bumups.  The  changes  reflect 
revised  dose  estimates  but  remain  well 
below  those  limits  associated  with  the 
environmental  qualification  of 
equipment  and  the  maximum  radiation 
exposure  to  the  public  or  plant 
personnel.  These  amendments  are  being 
issued  pursuant  to  the  requirements  of 
10  CFR  50.59(c)  because  the  review  by 
Houston  Lighting  and  Power  Company 
identified  the  changes  as  an  unreviewed 
safety  question.  No  changes  to  the 
Technical  Specifications  are  required  by 
these  amendments. 

Date  of  issuance:  ]ane  8, 1992 

Effective  date:  Jime  8, 1992 

Amendment  Nos.:  Amendment  No.  38 
and  Amendment  No.  29 
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Facility  Operating  License  Nos.  NPF- 
76  and  NIT-80:  Amendment  revised  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register  March  4. 1992  (57  FR  7812)  The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
April  16, 1992,  as  supplemented  May  7, 
1992. 

Brief  description  of  amendment  The 
amendment  changes  the  Millstone  Unit 
No.  2  Technical  SpeciHcations  by 
modifying  the  existing  two  region  spent 
fuel  pool  design,  modiHed  by 
Amendment  109,  dated  January  15, 1986, 
and  Amendment  128,  dated  March  31, 
1988,  to  a  three  region  configmation. 

Date  of  issuance:  June  4, 1992 

Effective  date:  June  4, 1992 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1992  (57  FR  17934) 

The  May  7, 1992,  submittal  provided 
additional  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment 
and  final  no  significant  hazards 
consideration  determination  is 
contained  in  a  Safety  Evaluation  dated 
.  June  4, 1992.  No  significant  hazards 
consideration  comments  received:  Yes. 
Comments  and  requests  for  a  hearing 
were  received  from  Ms.  Patricia  R. 
Nowicki  of  South  Windsor,  Connecticut, 
representing  Earthvision,  Inc.,  and  Ms. 
Mary  Ellen  Marucci  of  New  Haven, 
Connecticut.  A  telephone  call  was 
received  from  Mr.  Michael  Pray  of  New 
London,  Connecticut,  on  May  28, 1992, 
indicating  he  would  file  a  request  for  a 
hearing. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 


Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
November  30, 1989,  superseded  by  letter 
dated  June  28, 1991,  and  supplemented 
by  letter  dated  March  27, 1992 
Brief  description  of  amendment  This 
amendment  revises  several  Trojan 
Technical  Specifications  (TTS)  including 
TTS  Sections  3.0  and  4.0,  and  associated 
Bases,  in  accordance  with  the  guidance 
contained  in  the  Generic  Letter  87-09, 
“Sections  3.0  and  4.0  of  the  Standard 
Technical  SpeciBcations  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements."  This  is  a  Technical 
Specification  line-item  improvement.  In 
addition,  TS  3.1.3.1,  "Group  Height,”  TS 
3.1.3.3,  “Rod  Drop  Time,”  TS  Table  4.3-1 
on  Power  Range  Neutron  Flux  notations, 
and  TS  4.7.1.2.1.C  on  Steam  Drive 
Auxiliary  Feedwater  Pump  surveillance, 
have  been  revised  to  accommodate 
administrative  changes. 

Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  No.:  185 
Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  26, 1991  (56  FR 
66924)  and  April  29, 1992  (57  FR  18176). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland, 
Oregon  97207 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
April  1, 1992 

Brief  description  of  amendment  This 
amendment  revises  TS  3/4  6.1.3, 
“Containment  Air  Locks,”  to  provide  for 
operational  flexibility  and  conform  to 
NUREG  0452,  Revision  4,  “Standard 
Technical  Specifications  for 
Westinghouse  Pressurized  Water 
Reactors.” 

Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  No.:  186 
Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
SpeciBcations. 

Date  of  initial  notice  in  Federal 
Registen  April  29, 1992  (57  FR  18178) 
The  Commission’s  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
signiBcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland, 
Oregon  97207 

Power  Authority  of  The  State  of  New 
York,  Docket  Na  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  Yoik 

Date  of  application  for  amendment 
December  20, 1991,  as  supplemented 
January  14, 1992. 

Brief  description  of  amendment  The 
amendment  revised  Technical 
SpeciBcations  Section  3.2  (Chemical  and 
Volume  Control  System),  Action  3.3. A 
(Safety  Injection  and  Residual  Heat 
Removal  Systems),  and  Section  3.3.B 
(Containment  Cooling  and  Iodine 
Removal  Systems).  'Diese  sections  were 
revised  to  provide  for  an  increased 
boron  concentration  in  the  refueling 
water  storage  tank  and  related  changes. 
These  changes  were  necessary  to 
support  the  use  of  higher  enriched  cores 
that  are  needed  for  the  Indian  Point 
Nuclear  Generating  Station  Unit  No.  3  to 
operate  on  a  24-month  cycle. 

Date  of  issuance:  Jime  2, 1992  • 

Effective  date:  June  2, 1992 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
64:  Anaendment  revised  the  Technical 
SpeciBcations. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992  (57  FR  6039) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  2, 1992.  No 
signiBcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request 
December  24, 1991  as  supplemented 
April  14, 1992. 

Brief  description  of  amendment  This 
amendment  allows  a  reduction  in  TS 
requirements  consistent  with  present 
status  of  FSV  and  all  nuclear  fuel  being 
removed  from  the  reactor  protected 
area. 

Date  of  issuance:  June  5, 1992 

Effective  date:  June  5, 1992 

Amendment  No.: 
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T3Facility  License  No.  DPR-34: 
Amendment  revises  the  license. 

Date  of  initial  notice  in  Federal 
Register  February  5, 1992  (57  FR  4494) 
The  Commission’s  related  safety 
evaluation  of  the  amendment  is 
contained  in  a  safety  evaluation  dated 
June  5, 1992  No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Docket  Room  Location; 
Greeley  Public  Library,  City  Complex 
Building,  Greeley.  Colorado  60631. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  Coimty,  New 
Jersey 

Date  of  application  for  amendment: 
July  25. 1991,  as  supplemented  May  11, 
1992 

Brief  descriptian  of  amendment:  This 
amendment  revised  Technical 
Specifications  sections  4.0.5, 
APPUCABILITY,  3.4.3.I.  LEAKAGE 
DETECTION  SYSTEMS:  3/4.4.3.2 
OPERATIONAL  LEAKAGE,  and  the 
associated  BASES,  to  conform  to  the 
NRC  staff  positions  stated  in  Generic 
Letter  88-01. 

Date  of  issuance;  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Effective  date:  June  1, 1992 

Amendment  Noj  51 

Facility  Operating  License  No.  NIT- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  4, 1992  (56 1^ 

43812]  The  Commission’s  relatea 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1. 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Ciunpany, 
Dodcet  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
January  24. 1990  and  supplemented  on 
April  27. 1990,  December  4, 1990, 
September  10, 1991  and  December  10, 
1991.  The  supplemental  letters  did  not 
affect  the  original  no  significant  hazards 
determination. 

Brief  description  of  amendment;  The 
amendment  request  revised  the 
Radiation  Protection  and  Radiological 
Environmental  Monitoring  Technical 
Specifications  and  changed  the 
organization  and  responsibilities  of  the 
Nuclear  Safety  Review  Department  and 
the  Station  Operations  Review 
Committee. 


Date  of  issuance:  June  8, 1992 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  the  date  of  issuance. 
Amendment  No.:  52 
Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21, 1990  (55  FR  6116) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  7. 1989,  superseded  by  letters  dated 
May  18  and  31. 1990  and  revised  by 
supplements  dated  November  9, 1990. 
September  10, 1991,  December  10, 1991, 
and  April  20, 1992. 

Brief  description  of  amendments: 
These  amendments  incorporated  the 
reporting  requirements  of  Generic  Letter 
83-43,  the  primary  coolant  specific 
activity  reporting  requirements  of  GL  85- 
19,  organizational  changes  into  the 
technical  specifications  and  provided 
editorial  corrections  to  the  technical 
specifications. 

Date  of  issuance:  June  8. 1992 
Effective  date:  June  8, 1992 
Amendment  Nos.  133  and  112 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster.  October  17. 1990  (55  FR  42097) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Texas  Utilities  Electric  Company, 

Docket  No.  50-445,  Comanche  Peak 
Steam  Electric  Station,  Unit  No.  1. 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
28. 1992,  as  supplemented  by  letters 
dated  April  6, 1992  and  May  26, 1992. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  deleting  the 
requirements  for  the  Boron  Dilution 
Mitigation  System  (BDMS). 


Date  of  issuance:  June  8, 1992 
Effective  date:  June  8, 1992  to  be 
implemented  within  30  days  of  issuance. 
Amendment  No.:  Amendment  No.  10 
Facility  Operating  License  No.  NPF- 
87.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  13, 1992  (57  FR  8941) 

The  April  6. 1992,  and  May  26, 1992 
letters  provided  supplemental 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497,  Arlington.  Texas  76019. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  ^ison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  application  for  amendment: 
February  8. 1988,  as  supplemented 
March  14. 1990. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  Table  3.3.2-2  by 
changing  the  Residual  Heat  Removal/ 
Reactor  Core  Isolation  Cooling  System 
Steam  Line  Flow-High  Trip  Setpoint  and 
Allowable  Value  based  on  startup  test 
results,  and  deletes  a  footnote  referring 
to  setpoint  adjustments  found  during  the 
startup  test  program. 

Date  of  issuance;  May  28. 1992 
Effective  date:  May  28, 1992 
Amendment  No.  43 
Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15917)The 
March  14, 1990  submittal  provided 
clarifying  information  only.  It  did  not 
change  the  original  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  28, 1992.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry,  Ohio  44081 
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Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
January  20, 1992 

Brief  description  of  amendment:  This 
amendment  adds  a  license  condition 
which  allows  a  one-time  extension  of 
specific  surveillance  requirements  for 
NA-1  cycle  9  to  coincide  with  the  steam 
generator  replacement  program/ 
refueling  outage  currently  scheduled  to 
commence  in  January  1993.  In  addition, 
license  conditions  2.D.(3}s  and  2.D.(3)t 
have  been  deleted. 

Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  No.:  162 
Facility  Operating  License  No.  NPF-4: 
Amendment  revised  the  license. 

Dote  of  initial  notice  in  Federal 
Register:  April  29, 1992  (57  FR  18179) 

The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
Do^el  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
November  7, 1991 
Brief  description  of  amendments: 
These  amendments  remove  statements 
addressing  previous  operator  training 
programs  to  reflect  the  fact  that  the 
current  training  programs  have  been 
accredited  and  certiHed  in  accordance 
with  the  criteria  of  Regulatory  Guide  1.8, 
Revision  2,  “Qualification  and  Training 
of  Personnel  for  Nuclear  Power  Plants." 
Date  of  issuance:  June  1, 1992 
Effective  date:  June  1, 1992 
Amendment  Nos.  169, 168 
Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  5, 1992  (57  FR  4495) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 


Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
July  8, 1991,  as  supplemented  April  15, 
1992 

Brief  description  of  amendments: 

These  amendments  increase  the  F  delta 
H  surveillance  limit  from  a  value  of  1.55 
to  1.56  and  provide  changes  for 
implementation  of  the  statistical  DNBR 
evaluation  methodology. 

Date  of  issuance:  June  1. 1992 

Effective  date:  June  1, 1992 

Amendment  Nos.  170, 169 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37: 

Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47246).  The  April  15, 1992  letter  provided 
supplemental  inforination  which  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission’s 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1, 1992r  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Signiricant  Hazards 
Consideration  and  Opportunity  for 
Hearing  (Exigent  or  l^ergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission’s  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportimity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 


Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee’s  facility  of 
the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
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made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facihty  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  July 
24, 1992,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission’s 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings”  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washii^ton,  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  Set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  im^r  the  Act  to  be 
made  a  party  to  tiie  proceeding;  (2)  the 
nature  and  extent  of  die  petitioner’s 
propCTty,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectjs)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  [15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisffes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissicm’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW„  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 

DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Houston  Lighting  &  Power  Company, 

City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  20, 
1992 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  by  adding  a  footnote  to 
Note  14  of  Table  4.3-1  which  states  that 
the  complete  verification  of  the 
operability  of  the  shunt  trip  relay 
circuitry  shall  be  implemented  for  each 
unit  prior  to  the  affected  unit’s  startup 
from  the  first  planned  or  unplanned 
shutdown  occurring  after  May  19, 1992. 
The  change  was  required  due  to  the 
discovery  that  the  existing  surveillance 
procedure  does  not  adequately  verify 
the  operability  of  the  shunt  trip  contacts 
associated  with  the  manual  reactor  trip 
function. 

Date  of  issuance:  June  2, 1992 

Effective  date:  June  2. 1992 

Amendment  Nos.:  Amendment  Nos.  37 
and  28 
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Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendments  revised  the 
Technical  SpeciUcations.Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration 
comments  received:  No.The 
Commission's  related  evaluation  of  the 
amendments,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  June  2, 1992. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 

911  Boling  Highway,  Wharton.  Texas 
77480. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commission 

Bruce  A.  Boger, 

Director,  Division  of  Reactor  Projects  III/ IV/ 
V,  Office  of  Nuclear  Reactor  Regulation 
[Doc.  92-14754  Filed  6-23-92;  8:45  amj 
BILUNO  CODE  759»«1-E 

[Docket  No*.  50-390  and  50-391] 

Tennessee  Valley  Authority; 
Availability  of  Safety  Evaluation 
Report  Related  to  the  Operation  of 
Watts  Bar  Nuclear  Plant,  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  the  Safety 
Evaluation  Report,  Supplement  9 
(NUREG-0847,  Supp.  9)  related  to  the 
operation  of  Watts  Bar  Nuclear  Plant, 
Units  1  and  2,  Docket  Nos.  50-390  and 
50-391. 

Copies  of  the  report  have  been  placed 
in  the  NRC’s  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  in  the  Local 
Public  Document  Room,  Chattanooga- 
Hamilton  County  Library,  1001  Broad 
Street,  Chattanooga,  Tennessee  37402, 
for  review  by  interested  persons.  Copies 
of  the  report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37002,  Washington,  DC  20013-7082. 
GPO  deposit  account  holders  may 
charge  orders  by  calling  202-275-2060. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  SpringBeld, 
Virginia  22161. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  June,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  |.  Hebdon, 

Director,  Project  Directorate  11-4,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  92-14823  Filed  6-23-92;  8:45  amJ 
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[Docket  No.  70-3070-ML;  ASLBP  No.  91- 
641-02-MLl 

Atomic  Safety  and  Licensing  Board 
Before  Administrative  Judges:  Morton 
B.  Margulies,  Chairman  Richard  F. 

Cole,  Frederick  J.  Shon 

Memorandum  and  Order — Ruling  On 
Discovery  Disputes  Pertaining  To 
Contentions  B,  H,  I, }  and  K 

In  the  matter  of  Louisiana  Energy  Services, 
LP.,  (Claiborne  Enrichment  Center)  and 
(Special  Nuclear  Materials  License) 

June  18, 1992. 

The  matters  for  decision  before  the 
Board  are  disputes  relating  to  discovery 
between  Applicant,  Louisiana  Energy 
Services,  L.P.  (LES),  and  Intervenor, 
Citizens  Against  Nuclear  Trash  (CANT), 
pertaining  to  Contentions  B,  H,  I,  J  and 
K.» 

CANT,  on  April  14, 1992,  served  on 
LES  its  first  set  of  interrogatories  and 
request  for  the  production  of  documents 
relating  to  the  specified  contentions.  LES 
responded  on  May  4, 1992,  answering 
most  of  the  interrogatories  and  objecting 
to  others.  Accompanying  the  response 
was  an  LES  motion  for  a  protective 
order. 

In  turn,  on  May  19. 1992,  CANT  filed  a 
motion  to  compel  LES  to  respond  to 
discovery  and  objected  to  the  LES 
motion  for  a  protective  order.  On  June  3, 
1992,  Applicant  filed  a  response  to  the 
CANT  motion. 

In  this  Memorandum  and  Order  the 
Board  rules  on  the  cross-motions. 

A.  Disputes  As  To  Proper  Parties 

Applicant's  first  objection  to  the 
interrogatories  is  that  in  naming  LES  as 
a  party,  CANT  in  its  definitions  defined 
LES  as  being  “Louisiana  Energy 
Services,  LP.  and  all  of  its  partners, 
employees,  agents,  or  any  other 
representatives."  LES  contends  that  as  a 
Delaware  Limited  Partnership  it  is  a 
distinct  legal  entity  which  is  separate 
from  its  partners  and  it  is  the  party 
required  to  answer  and  not  the  partners. 

In  its  motion  to  compel  Intervenor 
asserts  that  under  10  CFR  2.740(b}a 
interrogatories  are  to  be  “answered  by 
the  party  served,  or  if  the  party  served  is 
a  public  or  private  corporation  or  a 
partnership  or  association,  by  an  officer 
or  agent,  who  shall  furnish  such 
information  as  is  available  to  the  party." 
Thus,  the  interrogatories  “must  be 
answered  by  the  entity — LES  or  one  of 
its  partners,  officers,  or  agents — who 
has  knowledge  of  the  subject  of  the 
interrogatory."  It  further  argues  that  LES 

’  CANT  incorrectly  titled  its  pleadings  as 
involving  Contentions  A  H,  1, )  and  K.  Contention  A 
was  never  admitted  but  Contention  B  was  and 
should  be  Included. 


must  select  the  appropriate  agent  to 
answer  the  interrogatories,  even  if  that 
agent  is  one  of  LES's  partners,  and  that 
LES  cannot  avoid  revealing  information 
simply  because  that  information  is  in  the 
hands  of  one  of  its  partners. 

LES,  in  its  response  to  compel,  states 
that  Intervenor  misunderstands  its 
position  and  that  there  is  no  dispute 
between  the  parties.  It  requests  that 
portion  of  the  motion  should  be 
withdrawn  or  denied. 

LES  agrees  with  Intervenor  that  if  the 
information  necessary  to  answer  is  not 
within  Applicant's  possession,  but  is 
within  the  body  of  knowledge  possessed 
by  LES'  partners.  Applicant  will  provide 
that  information  and  will  identify  the 
partner  providing  the  information  and 
that  if  Applicant  does  not  possess  the 
information  to  answer  a  question  it  is 
incumbent  on  Applicant  to  inquire  of  the 
partners  to  determine  if  the  answer  is 
known.  LES  states  it  took  issue  with 
Intervener's  definition  to  clearly 
establish  that  Applicant  need  not 
provide  an  answer  to  each  interrogatory 
for  each  general  partner. 

The  Board  does  not  believe  the 
definition  of  LES  that  CANT  used  was 
ever  intended  to  require  Applicant  to 
provide  an  answer  to  each  interrogatory 
for  each  general  partner.  The  dispute 
had  its  origin  in  the  exercising  of  an 
abundance  of  caution.  It  has  been 
rendered  moot  with  the  disputants 
understanding  that  LES  has  the 
responsibility  for  responding  to  the 
interrogatories  and  where  it  does  not 
have  the  informatfon  directly  it  will 
obtain  it  from  the  partners  if  they 
possess  it. 

The  Board  denies  that  part  of  each 
motion  dealing  with  the  dispute  over 
proper  parties  because  of  mootness. 

B.  Dispute  As  To  Individual 
Interrogatories 

Commission  law  governing  discovery 
is  well  established.  10  CFR  2.740(a)(1) 
provides,  in  part,  that  discovery  may  be 
had  of  any  matter,  not  privileged,  which 
is  relevant  to  the  subject  matter 
involved  in  the  proceeding.  It  is  not 
ground  for  objections  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence. 

In  Commission  practice,  pretrial 
discovery  is  liberally  granted  to  enable 
the  parties  to  ascertain  the  facts  in 
complex  litigation,  to  refine  the  issues 
and  to  prepare  adequately  for  a  more 
expeditious  hearing  or  trial.  Texas 
Utilities  Generating  Co.  (Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2).  LBP-81-25. 14  NRC  241.  243  (1981). 
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When  the  information  sought  is 
irrelevant  to  the  proceeding  the 
interrogatories  are  ob)ectionable  and 
need  not  be  answered.  Allied  General 
Nuclear  Services  (Barnwell  Fuel 
Receiving  and  Storage  Station),  LBP-77- 
13.  5  NRC  489,  492  (1977). 

Interrogatories  2-9 

Interrogatories  2  through  9  generally 
seek  information  about  the  byproduct 
stream  and  wastes  that  would  be 
produced  at  Claiborne  Enrichment 
Center  (CEC).  LES  asserts  that  the 
inquiries  are  not  relevant  to  the 
admitted  contentions. 

Contention  B,  which  states  that  the 
LES  decommissioning  plan  does  not 
provide  reasonable  assurance  that  the 
CEC  plant  site  can  be  adequately 
cleaned  up  and  restored  upon  cessation 
of  operations,  was  admitted  insofar  as  it 
challenges  the  reasonableness  of  LES' 
decommissioning  funding  plan.  The 
admission  of  the  contention  was 
premised  on  CANTs  claims  that 
Applicant  does  not  have  a  realistic  basis 
for  its  estimates,  that  depleted  uranium 
is  not  a  marketable  resource  but  a  waste 
product,  that  limited  disposal  sites  will 
increase  decommissioning  costs,  that 
the  decommissioning  costs  do  not 
indicate  the  extent  of  decontamination, 
and  that  there  are  other  deficiencies  in 
the  cost  estimates  (Basis  1,  4  and  5). 

Contention  ],  which  deals  with 
inadequate  assessment  of  costs  under 
NEPA.  was  admitted  premised  in  part 
on  the  claim  that  there  is  an  insufficient 
basis  for  the  LES  estimate  of 
decommissioning  costs  (Basis  J.3). 

LES  argues  that  the  matters  about 
which  CANT  seeks  information  in 
Interrogatories  2-9  (i.e..  chemical 
composition,  physical  characteristics 
and  isotopic  makeup  of  depleted 
uranium,  and  their  ^fects  on 
decommissioning  costs)  are  not  related 
to  any  of  the  admitted  contentions  and 
are  therefore  irrelevant. 

CANT  states  that  the  chemical 
composition  and  physical 
characteristics  of  a  waste  determine  the 
manner  in  which  it  is  handled  and 
stored,  thus  affecting  the  cost  of 
managing  and  disposing  of  the  tails.  It 
further  asserts  that  the  information 
regarding  the  types  of  wastes  will  assist 
in  determining  whether  the  estimates 
contained  in  the  decommissioning  plan 
are  reasonable.  ' 

Citing  Applicant's  response  to  its 
interrogatories  that  "mixed  wastes,  if 
any,  are  generated  in  very  small 
quantities  and  are  to  be  properly 
disposed  of  *  *  Intervenor  argues 
that  it  is  neither  willing  nor  required  to 
accept  such  a  bold  assertion  in  lieu  of 
answers  to  specific  interrogatories. 


The  Board  Bnds  that  a  complete 
identiHcation  of  the  product  stream  and 
wastes  of  a  uranium  enrichment  facility 
can  bear  on  the  costs  of  their  disposal 
and  can  provide  a  basis  for  determining 
the  reasonableness  of  decommissioning 
costs  and  of  a  funding  plan  for 
decommissioning.  Insofar  as  the 
interrogatories  seek  such  information, 
they  are  relevant  to  Contentions  B  and ) 
and  are  proper  inquiries.  Interrogatories 
2-6  should  be  responded  to  by 
Applicant. 

Interrogatories  7-9  should  be 
considered  separately  because  they  deal 
with  mixed  wastes.  The  Board,  in  ruling 
on  the  admissibility  of  Contentions  B 
and  J,  determined  that  uranium 
hexafluoride  tails  that  would  be 
produced  in  operating  CEC  are  a  source 
material  and  not  a  mixed  waste  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  It  rejected 
CANTs  claim  to  the  contrary'. 

Interrogatory  7  references  Table  4.5-1 
of  the  Safety  Analysis  Report,  Volume  3. 
for  showing  categories  of  CEC 
radioactive  waste  requiring  offsite 
shipment  and  disposal.^  The  inquiry  is 
whether  the  listed  waste  can  be 
considered  mixed  waste. 

The  Board's  ruling  that  uranium 
hexafluoride  tails  are  not  a  mixed  waste 
under  RCRA  is  not  a  bar  to  the 
interrogatory  because  other  wastes  may 
be  present  and  their  identification  may 
assist  in  determining  the  reasonableness 
of  decommissioning  plan  estimates. 
Intervenor  need  not  accept  as  final 
Applicant's  assertion  that  the  amount  of 
mixed  waste  is  small  and  will  be 
disposed  of  during  plant  operation.  It  is 
within  CANT'S  ri^t  to  probe  for 
specifics  in  determining  the  facts.  LES 
should  respond  to  Interrogatory  7. 

Interrogatory  8  deals  with  chemical 
laboratory  waste  which  is  an  organic 
solvent  containing  uranium.  Inquiry  is 
made  of  whether  the  organic  solvent 
containing  uranium  is  mixed  waste  and 
of  the  percentages  of  the  uranium  that 
will  be  extracted  from  the  solvents.  The 
inquiry  is  similarly  relevant  to  the  issues 
as  Interrogatory  7  and  LES  should 
respond. 

Interrogatory  9  seeks  information  on 
whether  the  “Clarification  of  RCRA 
Hazardous  Waste  Testing  Requirements 
for  Mixed  Waste"  (NRC  Draft  Guidance. 
March  1992)  changes  Applicant's 
answer  to  CANTs  contention  regarding 
the  mixed  waste  issue.  This 
interrogatory  is  improper  because  it 
seeks  to  resurrect  an  issue  that  the 
Board  dismissed  as  supporting 
Contention  B.  Discovery  may  not  be  had 


^  The  table  ie  contained  in  the  Environmental 
Report  rather  than  in  the  Safety  Analysis  Report. 


of  a  matter  which  is  not  relevant  to  the 
subject  matter  involved  in  the 
proceeding.  LES  need  not  respond  to 
Interrogatory  9. 

Interrogatories  28-30,  52 

Contentions  28  through  30  deal  with 
alleged  offsite  emergency  planning 
inadequacies.  Contention  52  inquires  to 
what  extent  property  values  will  be 
affected  by  the  potential  for  CEC  to 
become  a  storage  facility  for  hazardous 
wastes  and  the  perception  of  pollution 
and  danger  from  the  CEC. 

Ui*  states  that  the  interrogatories  are 
irrelevant  to  any  of  the  admitted 
contentions.  It  asserts  that 
Interrogatories  28,  29,  and  30  are  almost 
a  direct  quote  of  Intervenor's  bases  13, 
14,  and  15,  respectively,  of  Contention 
H,  which  were  rejected  by  the  Board.  It 
also  asserts  as  to  Interrogatory  52, 

CANT  sought  to  admit  the  very  issue  in 
basis  8  of  Contention  ],  which  was 
denied  by  the  Board. 

Contention  H  treats  with  emergency 
planning  deficiencies  and  alleges  that 
the  CEC  license  application  does  not 
provide  a  reasonable  assurance  that  the 
public  health  and  safety  will  be 
adequately  protected  in  the  event  of  an 
emergency  at  the  plant.  Contention  J 
alleges  the  inadequate  assessment  of 
costs  under  NEPA.  The  contention 
states  that  the  Environmental  Report 
does  not  adequately  describe  the 
environmental,  social,  and  economic 
costs  of  operating  the  facility,  that  the 
benefit-cost  analysis  fails  to 
demonstrate  that  there  is  a  need  for  the 
facility,  and  that  the  costs  far  outweigh 
the  benefits  of  the  proposed  action. 

CANT  acknowledges  that 
Interrogatories  28-30  were  rejected  by 
the  Board  as  individual  bases  but  claims 
that  all  of  the  interrogatories  are 
relevant  because  the  Board  has 
admitted  basis  17  of  Contention  H, 
which  challenges  the  adequacy  of  LES' 
measures  for  mitigation  of  onsite  and 
offsite  accident  consequences. 

As  pointed  out  by  LES,  CANT  is 
incorrect  in  its  claim  that  the  Board 
admitted  basis  17  for  onsite  and  offsite 
consequences.  Basis  17  was  only 
accepted  as  to  onsite  consequences, 
Louisiana  Energy  Services,  LP. 
(Claiborne  Enrichment  Center),  LBP-91- 
41,  34  NRC  332,  348  (1991).  Intervenor’s 
claim  of  relevancy  was  inadequately 
supported.  LES  need  not  respond  to  the 
interrogatories. 

Interrogatories  52-57 

The  interrogatories  seek  information 
pertaining  to  the  impact  of  the  plant  on 
property  values  and  LES'  site  selection 
process  as  it  relates  to  the  CEC 
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community  and  communities  at  sites 
that  were  not  selected. 

Applicant  asserts  that  the  process  by 
which  it  selected  the  Homer  site  and  the 
evaluation  of  the  impacts  on 
communities  at  non-selected  sites  are 
not  relevant.  It  claims  that  no  nexus  was 
shown  between  Applicant’s  decision  to 
select  the  proposed  site  and  the 
adequacy  of  the  description  of  impacts 
in  the  Environmental  Report. 

Contention  J  alleges  that  the  “Benefit- 
Cost  Analysis"  is  slanted  in  favor  of  the 
benefits  of  the  project  and  that  it 
contains  little  discussion  of  the 
potentially  significant  impacts  and  their 
environmental  and  social  costs.  Basis 
J.5,  which  supports  the  contention, 
asserts  that  the  proposed  plant  will  have 
negative  economic  and  sociological 
impacts  on  two  minority  communities 
and  that  the  Environmental  Report  does 
not  adequately  reflect  consideration  of 
these  impacts. 

LES  also  asserts  that  Intervenor’s 
inquiry  as  to  property  values  was  a 
matter  raised  as  basis  J.S  in  support  of 
Contention  J.  which  was  rejected  by  the 
Board. 

Intervenor  argues  that  the  inquiries 
may  lead  to  the  discovery  of  admissible 
evidence  relevant  to  Contention  J.  It  also 
argues  that  consideration  of  property 
values  is  relevant  to  uneqixal  effects  on 
minority  communities. 

The  Board  finds  Interrogatory  52  on 
property  values  relevant  to  CANT’s 
claim  that  the  proposed  plant  will  have 
negative  economic  and  sociological 
impacts.  This  finding  is  not 
contradictory  to  the  Board's  rejection  of 
basis  J.8  where  CANT  claimed,  without 
support,  that  property  values  would 
decline.  The  basis  was  rejected  as 
support  for  the  contention  because  it 
was  predicated  on  speculation.  With  the 
interrogatory  Intervenor  is  now  seeking 
information  on  the  property  values.  LES 
should  respond. 

As  to  those  interrogatories  bearing  on 
the  site  selection  process,  the  LES  site 
selection  process  resulted  in  choosing 
Homer,  LA  as  the  site  for  the  facility. 
CANT  alleges  that  the  selection  has 
resulted  in  negative  impacts  on  the 
community.  Considering  the  causal 
connection  between  the  process  and  the 
selection  it  is  not  unreasonable  to 
expect  that  inquiry  about  the  process 
may  lead  to  the  discovery  of  admissible 
'  evidence  relative  to  the  alleged  negative 
1  impacts  and  failure  to  adequately 
^  consider  them  in  the  Environmental 
Report. 

The  practice  of  liberally  granting 
pretrial  discovery  supports  this 
.  approach.  A  response  to  the 

I  interrogatories  should  also  provide 

I  useful  information  on  alternatives  to  the 


proposed  action.  Responding  to  the 
interrogatories  would  not  be 
burdensome  on  Applicant  because  the 
inquiries  are  about  a  process  that  the 
Applicant  has  employed  in  selecting  the 
site. 

Order 

Based  upon  all  of  the  foregoing  it  is 
hereby  ordered  that: 

(a)  Applicant's  motion  for  a  protective 
order,  of  May  4, 1992,  is  granted  insofar 
as  Interrogatories  9,  28,  29  and  30,  and  is 
otherwise  denied;  and 

(b)  Intevenor’s  motion  to  compel,  of 
May  19, 1992,  is  granted  insofar  as 
Interrogatories  2,  3, 4,  5,  6,  7,  8,  52,  53,  54, 
55,  56  and  57,  and  is  otherwise  denied. 

The  Atomic  Safety  and  Licensing  Board. 
Morton  B.  Margulies, 

Chairman,  Administrative  Law  fudge. 

Bethesda,  Maryland,  June  18, 1992. 

Richard  F. 

Administrative  Judge. 

Frederick  ).  Shon, 

Administrative  Judge. 

[FR  Doc.  92-14859  Filed  6-23-92;  8:45  am] 
anxma  cooe  tsm-oi-w 


IDocket  Nos.  50-327  and  50-3281 

Tennessee  Valtey  Authority; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Corwideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
77  and  Dm-79  issued  to  the  Tennessee 
Valley  Authority  (the  licensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2  located  in  Hamilton 
County,  Tennessee. 

The  proposed  amendment  would 
increase  the  storage  capacity  of  the 
spent  fuel  pool  from  its  present  1386 
storage  cells  to  2091  storage  cells.  This 
would  be  accomplished  by  replacing  the 
present  medium  density  fuel  racks  with 
12  ffee-standing,  self-supporting,  high 
density  rack  modules  constructed  of 
stainless  steel  emd  a  neutron  absorber 
material  (boron  carbide  and  aluminum- 
composite  sandwich,  product  name 
"boral”).  The  proposed  change  would 
extend  the  limit  when  full  core  discharge 
capacity  is  no  longer  available  for  one 
reactor  from  the  present  date  of  1996  to 
2003  or  2004. 

In  addition,  the  proposed  amendment 
would  add  controls  affecting  the  fuel 
arrangement  and  spacing  of  fuel  in  the 
spent  fuel  pool,  revise  related 


surveillance  requirements,  address 
controls  for  fuel  movement  over  the  cask 
loading  area  of  the  spent  fuel  pool, 
revise  the  operability  requirements  of 
the  crane  interlocks  and  physical  stops, 
address  additional  fuel  storage  capacity 
in  the  cask  loading  area,  and 
incorporate  other  related  information. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  ^e  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazels  consideration,  which  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  changes  and  has 
determined  that  they  do  not  represent  a 
significant  hazards  consideration  based  on 
criteria  established  in  10  CFR  50.92(c). 

Operation  of  Sequoyah  in  accordance  with 
the  proposed  amendment  will  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  following  potential  scenarios  were 
considered: 

1.  A  spent-fuel  assembly  drop. 

2.  Drc^  of  the  transfer  canal  gate  or  the 
divider  gate  in  the  spent-fuel  pool. 

3.  A  seismic  event 

4.  Loss  of  cooling  flow  in  the  spent-fuel 
pooL 

5.  Installation  activities. 

The  effect  of  additional  spent-fuel  pool 
storage  cells  fully  loaded  with  fuel  on  the  first 
four  potential  accident  scenarios  listed  above 
has  been  reviewed.  It  was  concluded  that 
after  installation  activities  have  been 
completed,  the  presence  of  additional  fuel  in 
the  pool  does  not  increase  the  probability  of 
occurrence  of  these  four  events. 

With  regard  to  installation  activities,  the 
existing  Sequoyah  TSs  prohibit  loads  in 
excess  of  2100  pounds  ^m  travel  over  fuel 
assemblies  in  the  storage  pool  and  require 
the  associated  crane  interiocks  and  physical 
stops  be  periodically  demonstrated  operable. 
During  installation,  racks  and  associated 
handling  tools  will  be  moved  over  the  spent- 
fuel  po(d  but  movement  over  fuel  will  be 
prohibited.  All  installation  work  in  the  spent- 
fuel-pit  area  will  be  controlled  and  performed 
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in  strict  accordance  with  speciHc  written 
procedures. 

NRC  regulations  provide  that,  in  lieu  of 
providing  a  single  failure-proof  crane  system, 
the  control  of  heavy  loads  guidelines  can  be 
satisned  by  establishing  that  the  potential  for 
a  heavy  load  drop  is  extremely  small.  Storage 
rack  movements  to  be  accomplished  with  the 
Sequoyah  auxiliary  building  crane  will 
conform  with  NUREG-0612  guidelines,  in  that 
the  probability  of  a  drop  of  a  storage  rack  is 
extremely  small.  The  crane  has  a  tested 
capacity  of  00  tons.  The  maximum  weight  of 
any  existing  or  replacement  storage  rack  and 
its  associated  handling  tool  is  less  than  15 
tons.  Therefore,  there  is  ample  safety  factor 
margin  for  movements  of  the  storage  racks  by 
the  auxiliary  building  crane.  Special  lifting 
devices,  which  have  redundancy  or  a  rat^ 
capacity  sufficient  to  maintain  adequate 
safety  factors,  will  also  be  utilized  in  the 
movements  of  the  storage  racks.  In 
accordance  with  NUREG-0612,  Appendix  B, 
the  safety  margin  ensures  that  the  probability 
of  a  load  drop  is  extremely  low. 

Load  travel  over  fuel  stored  in  the  cask 
loading  area  of  the  cask  pit  will  be  minimized 
and,  in  any  case,  will  be  prohibited  unless  an 
impact  shield,  which  has  been  specifically 
designed  for  this  purpose,  is  covering  the 
area.  Loads  that  are  permitted  when  the 
shield  is  in  place  must  meet  analytically 
determined  weight  travel  height  and  cross- 
sectional  area  criteria  that  preclude 
penetration  of  the  shield.  A  TS  has  been 
proposed  that  incorporates  the  previously 
mentioned  loan  criteria. 

A  fuel  movement  and  rack  changeout 
sequence  has  been  developed  that  illustrates 
that  it  will  not  be  necessary  to  carry  existing 
or  new  racks  over  fuel  in  the  cask  loading 
area  or  any  region  of  the  pool  containing  fuel. 
A  lateral-^e  zone  clearance  from  stored  fuel 
shall  be  maintained.  Accordingly,  it  is 
concluded  that  the  proposed  installation 
activities  will  not  signibcantly  increase  the 
probability  of  a  load-handling  accident.  The 
consequences  of  a  load-handling  accident  are 
unaffected  by  the  proposed  installation 
acti\ities. 

The  consequences  of  a  spent-fuel  assembly 
drop  were  evaluated,  and  it  was  determined 
that  the  racks  will  not  be  distorted  such  that 
they  would  not  perform  their  safety  function. 
The  criticality  acceptance  criterion,  Keff  less 
than  or  equal  to  0.95,  is  not  violated,  and  the 
calculated  doses  are  well  within  10  CFR  part 
100  guidelines.  Thus,  the  consequences  of  this 
type  of  accident  are  not  changed  from 
previously  evaluated  spent-fuel  assembly 
drops  that  have  been  found  acceptable  by 
NRC. 

The  existing  TSs  permit  the  transfer-canal 
gate  and  the  ^vider  gate  in  the  spent-fuel 
pool  to  travel  over  fuel  assemblies  in  the 
spent-fuel  pool.  Analysis  showed  that  this 
drop  caused  less  damage  to  the  new  racks 
than  the  fuel  assembly  drop  when  it  impacts 
the  top  of  the  rack.  Rack  damage  is  restricted 
to  an  area  above  the  active  fuel  region. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  are  designed 
and  will  be  fabricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRC  regulatory  guides  and  published 
standards.  Design  margins  have  been 


provided  for  rack  tilting,  deflection,  and 
movement  such  that  the  racks  do  not  impact 
each  other  or  the  spent-fuel-pit  walls  in  the 
active  fuel  region  during  the  postulated 
seismic  events.  The  new  free-standing  racks 
are  designed  to  maintain  their  integrity 
during  and  after  a  seismic  event.  The  fuel 
assemblies  also  remain  intact  and  therefore 
no  criticality  concerns  exist. 

The  spent-fuel  pool  system  is  a  passive 
system  with  the  exception  of  the  fuel  pool 
cooling  train  and  heating,  ventilating,  and  air- 
conditioning  (HVAC)  equipment. 

Redundancies  in  the  cooling  train  and  HVAC 
hardware  are  not  reduced  by  the  planned  fuel 
storage  densification.  The  potential  increased 
heat  load  resulting  from  any  additional 
storage  of  spent  fuel  is  well  within  the 
existing  system  cooling  capacity.  Therefore, 
the  probability  of  occurrence  [of  a] 
malfunction  of  safety  equipment  leading  to 
the  loss  of  cooling  flow  in  the  spent-fuel  pool 
is  not  signibcantly  affected.  Furthermore,  the 
consequences  of  this  type  incident  are  not 
significantly  increased  from  previously 
evaluated  cooling  system  loss  of  flow 
malfunctions.  Thermal-hydraulic  scenarios 
assume  the  reracked  pool  is  approximately  B5 
percent  full  with  spent  fuel  assemblies.  From 
this  starting  point,  the  remaining  storage 
capacity  is  utilized  by  analyzing  both  normal 
back-to-back  and  implanned  full  core 
offloads  using  conservative  assumptions  and 
previously  established  methods.  Calculated 
values  include  maximum  pool  water  bulk 
temperature,  coincident  maximum  pool  water 
local  temperature,  the  maximum  fuel  cladding 
temperature,  time-to-boil  after  loss  of  cooling 
paths,  and  the  effect  of  flow  blockage  in  a 
storage  cell. 

Al^ough  the  proposed  modification 
increases  the  pool  heat  load,  results  from  the 
above  analyses  yield  a  maximum  bulk 
temperature  of  approximately  180  degrees 
Fahrenheit  which  is  below  the  bulk  boiling 
temperature.  Also,  the  maximum  local  water 
temperature  is  below  nucleate  boiling 
condition  values.  Associated  results  from 
corresponding  loss  of  cooling  evaluations 
give  minimums  of  3,4  hours  before  boiling 
begins  and  30  hours  before  the  pool  water 
level  drops  to  the  minimum  required  for 
shielding  spent  fuel.  This  is  sufficient  time  to 
begin  utilization  of  available  alternate 
sources  of  makeup  cooling  water.  Also,  the 
effect  of  the  increased  thermal  loading  on  the 
pool  structure  was  evalutated  and 
determined  to  be  acceptable, 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  modification  has  been 
evaluated  in  accordance  with  the  guidance  of 
the  NRC  position  paper  entitled,  “OT  Position 
for  Review  and  Acceptance  of  Spent-Fuel 
Storagq  and  Handling  Applications"; 
appropriate  NRC  regulatory  guides; 
appropriate  NRC  standard  review  plans;  and 
appropriate  industry  codes  and  standards. 
Proven  analytical  technology  was  used  in 
designing  the  planned  fuel  storage  expansion 
and  will  be  utilized  in  the  installation 
process.  Basic  reracking  technology  has  been 
developed  and  demonstrated  in  over  60 
applications  for  fuel  pool  capacity  increases 
that  have  already  received  NRC  staff 
approval. 


The  TSs  for  the  existing  spent-fuel  storage 
racks  use  bumup  credit  and  fuel  assembly 
administrative  placement  restrictions  for 
criticality  control.  The  change  to  three-zone 
storage  in  the  spent-fuel  pool  is  described  in 
the  proposed  change  to  the  design  features 
section  of  the  TSs.  Additional  evaluations 
were  required  to  ensure  that  the  criticality 
criterion  is  maintained.  These  include  the 
evaluation  for  the  limiting  criticality 
condition,  i.e„  the  abnormal  placement  of  an 
unirradiated  (fresh)  fuel  assembly  of  4.95 
weight  percent  enrichment  into  a  storage  cell 
location  for  irradiated  fuel  meeting  the 
highest  rack  design  bumup  criterion.  The 
evaluation  for  this  case  shows  that  the 
reactivity  would  exceed  the  limit  in  the 
absence  of  soluble  boron.  Soluble  boron,  for 
which  credit  is  permitted  under  these 
abnormal  conditions,  ensures  that  reactivity 
is  maintained  substantially  less  than  the 
design  requirement.  Calculations  indicate 
that  a  soluble  poison  concentration  of  685 
parts  per  million  (ppm)  boron  would  be 
required  to  limit  the  maximum  reactivity  to  a 
Keff  of  0.95,  including  imcertainties.  This  is 
less  than  the  existing  and  proposed  TS 
requirements  of  2000  ppm. 

It  is  not  physically  possible  to  install  a  fuel 
assembly  outside  and  adjacent  to  a  storage 
module  in  the  spent-fuel  storage  pool. 
However,  for  a  storage  module  installed  in 
the  cask  loading  area  of  the  cask  pit,  there 
would  be  sufflcient  room  for  such  an 
extraneous  assembly.  The  module  in  this  area 
is  administratively  limited  by  the  proposed 
TS  change  to  spent  fuel  only,  and 
calculations  show  that  the  maximum  Keff 
remains  well  below  the  0.95  limit  under  this 
postulated  accident  condition,  even  in  the 
absence  of  soluble  boron.  To  provide 
reactivity  control  assurance  for  the  abnormal 
placement  of  a  fresh  assembly  in  the  cask 
loading  area  module,  a  modification  to  the 
existing  TS  has  been  proposed  that  requires 
boron  concentration  measurements  while 
handling  fuel  in  that  area. 

Although  these  changes  required 
addressing  additional  aspects  of  a  previously 
analyzed  accident,  the  possibility  of  a 
previously  unanalyzed  accident  is  not 
created.  It  is  therefore  concluded  that  the 
proposed  reracking  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  Involve  a  signiffcant  reduction  in  a 
margin  of  safety. 

The  design  and  technical  review  process 
applied  to  the  reracking  modification 
included  addressing  the  following  areas; 

1.  Nuclear  criticality  consideratioins. 

2.  Thermal-hydraulic  considerations. 

3.  Mechanical,  material  and  structural 
considerations. 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
factor  shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties.  The  results  of  the 
criticality  analysis  for  the  new  rack  design 
demonstrate  that  this  criterion  is  satisfied. 
The  methods  used  in  the  criticality  analysis 
conform  to  the  applicable  portions  of  NRC 
guidance  and  industry  codes,  standards  and 
specifications.  In  meeting  the  acceptance 
criteria  for  criticality  in  the  spent-^el  pool 
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and  the  cask  loading  area,  such  that  Keff  is 
always  less  than  0.95  at  a  95/95  percent 
probability  tolerance  level  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  for  nuclear 
criticality. 

Conservative  methods  and  assumptions 
were  used  to  calculate  the  maximum  fuel 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  spent-fuel-pit  area.  TTie 
thermal-hydraulic  evaluation  used  methods 
previously  employed.  The  proposed  storage 
modification  will  increase  the  heat  load  in 
the  spent-fuel  pool,  but  the  evaluation  shows 
that  the  existing  spent-fuel  cooling  system 
will  maintain  the  bulk  pool  water 
temperature  at  or  below  180  degrees 
Fahrenheit.  Thus  it  is  demonstrated  that  the 
worst-case  peak  value  of  the  pool  bulk 
temperature  is  considerably  lower  than  the 
bulk  boiling  temperature.  Evaluation  also 
shows  that  maximum  local  water 
temperatures  along  the  hottest  fuel  assembly 
are  below  the  nucleate  boiling  condition 
value.  Thus  there  is  no  significant  reduction 
in  the  margin  of  safety  for  thermal  hydraulic 
or  spent-fuel  cooling  considerations. 

The  mechanical  material  and  structural 
design  of  the  new  spent-fuel  racks  is  in 
accordance  with  applicable  portions  of  "NRC 
OT  Position  for  Review  and  Acceptance  of 
Spent-Fuel  Storage  and  Handling 
Applications,’*  dated  April  14, 1978  (as 
modified  January  18. 1979),  as  well  as  other 
applicable  NRC  guidance  and  industry  codes. 
The  primary  safety  function  of  the  spent-fuel 
racks  is  to  maintain  the  fuel  assemblies  in  a 
safe  configuration  through  all  normal  and 
abnormal  loading  conditions.  Abnormal 
loadings  that  have  been  evaluated  with 
acceptable  results  and  discussed  previously 
include  the  effect  of  an  earthquake  and  the 
impact  because  of  the  drop  of  a  fuel 
assembly.  The  rack  materials  used  are 
compatible  with  the  fuel  assemblies  and  the 
environment  in  the  spent-fuel  pool.  The 
structural  design  for  the  new  racks  provides 
tilting,  deflection,  and  movement  margins 
such  that  the  racks  do  not  impact  each  other 
or  the  spent-fuel-pit  walls  in  the  active  fuel 
region  during  the  postulated  seismic  events. 
Also  the  spent-fuel  assemblies  themselves 
remain  intact  and  no  criticality  concerns 
exist  In  addition,  finite  element  analysis 
methods  were  used  to  evaluate  the  continued 
structural  acceptability  of  the  spent-fuel  pit 
Ihe  analysis  was  performed  in  accordance 
with  ’  Building  Code  Requirements  for 
Reinforced  Concrete"  (ACI  318-63,77). 
Therefore,  with  respect  to  mechanical, 
material,  and  structural  considerations,  there 
is  no  significant  reduction  in  a  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
era  50.92(c)  are  satisHed.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  ftnal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  ^thesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street,  NW., 

Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  24, 1992,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
era  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  t 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board,  will 
nile  on  the  request  and/or  petition;  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors;  (1)  the  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  ^e  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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Hnal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N'W.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  1-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Frederick  J.  Hebdon:  Petitioner’s  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Res^ter  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  General  Counsel, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  ET  llH,  Knoxville. 
Tennessee  37902 


Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA,  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding  must  use  hybrid  hearing 
procedures  with  respect  to  “any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties.”  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceeded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  those  issues  found  to 
meet  the  criteria  of  section  134  and  set 
for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  part  2,  subpart  K.  “Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41670,  October  15. 
1985)  to  10  CFR  2.1101  et  seq.  Under 
those  rules,  any  party  to  the  proceeding 
may  invoke  the  hybrid  hearing 
procedures  by  filing  with  the  presiding 
officer  a  written  request  for  oral 
argument  under  10  CFR  2.1109.  To  be 
timely,  the  request  must  be  filed  within 
10  days  of  an  order  granting  a  request 
for  hearing  or  petition  to  intervene.  (As 
outlined  above,  the  Commission's  rules 
in  10  CFR  part  2,  subpart  G,  and  2.714  in 
particular,  continue  to  govern  the  filing 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
contentions.)  The  presiding  officer  shall 
grant  a  timely  request  for  oral  argument. 
The  presiding  officer  may  grant  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 


conducted  in  accordance  with  hybrid 
hearing  procedures.  In  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in 
adjudicatory  hearing.  If  no  party  to  the 
proceedings  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  part  2,  subpart  G,  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  27, 1992,  and 
revisions  to  this  submittal  dated  May  11, 
1992  and  May  28. 1992,  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library. 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  June. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Senior  Project  Manager,  Project  Directorate 
II-4.  Division  of  Reactor  Projects — I /II,  Office 
of  Nuclear  Reactor  Regulotion. 

(FR  Doc.  92-14822  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  rSM-ai-M 


PRESIDENTIAL  COMMISSION  ON  THE 
ASSIGNMENT  OF  WOMEN  IN  THE 
ARMED  FORCES 


summary:  The  Presidential  Commission 
on  the  Assignment  of  Women  in  the 
Armed  Forces  will  hear  testimony  June 
24  thru  27;  presentations  will  be  made 
by  congressional  members,  advocacy 
groups,  military  services  and  civilians 
on  policies  pertaining  to  the  Assignment 
of  Women  in  the  Military.  Additionally, 
each  of  the  Commission’s  four  Fact 
Finding  Panels  will  meet  to  discuss  a 
commission  poll  of  American  attitudes 
about  women  in  the  Armed  Forces. 

DATES: 

7:30  am  to  10  pm/Thursday,  June  25th, 
Fact  Finding  Panels  Meetings  (Rooms 
to  be  announced).  The  Omni 
Shoreman,  2500  Calvert  St.,  NW., 
Washington,  DC. 

11  am  to  6  pm/Thursday,  June  25th, 
Dirksen  Senate  Office  Building/Room 
562  Ist.  &  Constitution,  NE. 
Washington,  DC. 

Friday,  June  26th  4  Saturday.  June  27th. 
The  Omni  Shoreham,  2500  Calvert  St., 
NW.  Washington,  DC.  The  Blue  Room 


Notice  of  Meeting 
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8  am  to  6  pm  (Friday)  8  am  to  1  pm 
(Saturday) 

Note:  In  addition,  The  Presidential 
Commission  on  the  Assignment  of  Women  in 
the  Armed  Forces  has  scheduled  the 
following  regional  hearings:  Chicago,  )uly  13, 
14,  &15;  Los  Angeles,  August  6,  7,  ft  8;  Dallas, 
August  27,  28,  ft  29. 

STATUS:  Open  to  Public. 

CONTACT:  For  more  information  contact: 
Magee  Whelan  or  Kevin  K.  Kirk,  (202) 
378-6905. 

The  Presidential  Commission  on  the 
Assignment  of  Women  in  the  Armed 
Forces  was  established  by  Congress  in 
the  National  Defense  Authorization  Act 
of  1992  (Pub.  L.  102-190).  The  15-member 
commission  shall  assess  the  laws  and 
policies  governing  the  assignment  of 
women  in  the  military  and  shall  make 
recommendations  on  such  matters  to  the 
President  by  November  15, 1992. 

W.S.  Orr, 

Staff  Director. 

[FR  Doc.  92-14840  Filed  6-23-92;  8:45  am] 
BILUMG  CODE  Ca20-CO-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30830;  File  No.  SR-Amex- 
91-22] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change,  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  the  Proposed  Rule  Change, 
Relating  to  Listing  Options  on  the 
Amex  Pharmaceutical  Index  and  on  a 
Reduced  Value  Pharmaceutical  Index. 

Dated:  June  18, 1992. 

I.  Introduction 

On  September  18, 1991,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
"Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  19b-4 
thereunder,  2  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  Amex 
Pharmaceutical  Index  (“Pharmaceutical 
Index”  or  "Index"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29840 
(October  18, 1991),  50  FR  55700  (October 
29, 1991).  No  comments  were  received 
on  the  proposed  rule  change.  The  Amex 
amended  the  proposed  rule  change  on 


*  IS  U.S.C.  78s|b](l)  (1988). 

*  17  CFR  240.19b-4  (1991). 


May  4, 1992.®  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  Proposal 

A,  General 

The  Amex  proposes  to  trade  options 
on  the  Pharmaceutical  Index,  a  new 
stock  index  developed  by  the  Amex 
based  on  pharmaceutical  industry 
stocks  or  American  Depositary  Receipts 
thereon  ("ADRs")  which  are  traded  on 
the  Amex,*  the  New  York  Stock 
Exchange  (the  “NYSE”),  or  are  national 
market  system  securities  traded  through 
the  facilities  of  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  system  ("NASDAQ-NMS").* 
The  Amex  also  proposes  to  list  long¬ 
term  options  on  the  full  value  Index  and 
long-term  options  on  a  reduced-value 
Index  that  will  be  computed  at  one-tenth 
of  the  value  of  the  Pharmaceutical 
Index.  Long-term  options  based  on  the 
Index,  which  are  known  as  LEAPS,  will 
trade  independent  of  and  in  addition  to 
regular  Pharmaceutical  Index  options 
traded  on  the  Exchanges.* 

B.  Composition  of  the  Index 

The  Index  is  a  capitalization-weighted 
index  ^  that  contains  securities  of  the 


*  The  Amex  submitted  Amendment  No- 1  to  the 
filing  on  May  4, 1992.  This  amendment  modified  the 
Amex's  proposal  in  three  ways.  First  the  proposal 
was  amended  to  provide  that  at  least  90%  of  the 
Index's  numerical  index  value  must  be  accounted 
for  by  stocks  that  meet  the  current  options  listing 
standards.  Second,  the  proposal  was  amended  to 
provide  that  the  Amex  must  submit  a  rule  Sling  with 
the  Commission  pursuant  to  section  19(b)  of  the  Act 
if  the  Exchange  determines  to  increase  or  decrease 
the  number  of  stocks  in  the  Index  to  greater  than  20 
or  less  than  10.  Finally,  the  proposal  was  amended 
to  provide  for  the  listing  of  long-term  reduced  value 
Index  options  that  will  be  computed  at  one-tenth  the 
value  of  the  Pharmaceutical  Index.  Additionally,  on 
january  13, 1992,  the  Exchange  sent  a  letter  to  the 
Commission  providing  additional  information 
regarding  the  maintenance  of  the  Index  and  the 
Index's  constituent  stocks.  See  letter  from  Claire  P. 
McGrath.  Senior  Counsel,  Amex,  to  Howard  L 
Kramer,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC,  dated  )anuary  13, 1992 
("january  1992  letter").  Finally,  the  Exchange  sent  a 
letter  to  the  Commission  providing  that  the  expiring 
Index  options  contracts  will  be  settled  based  on  the 
opening  prices  of  all  the  Index's  component 
securities.  See  letter  from  Claire  P.  McGrath,  Senior 
Counsel,  Amex,  to  Thomas  Gira,  Branch  Chief, 
Options  Regulation,  Division.  SEC,  dated  January 
14, 1992. 

*  But  see  note  11  infra  and  accompanying  text. 

'  Currently,  the  NYSE  is  the  primary  exchange  for 
all  the  stocks  and  ADRs  that  comprise  the  Index. 

*  LEAPS  Is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities. 

*  A  capitalization-weighted  index  is  one  in  which 
an  issue's  relative  weight  in  the  total  index  value  is 
determined  by  its  total  capitalization,  as  determined 
by  multiplying  the  issuer’s  price  per  share  times  the 
number  of  shares  outstanding. 


most  highly-capitalized  companies  in 
the  pharmaceutical  industry  whose 
primary  business  is  the  manufacture  of 
prescription  and  non-prescription  drugs, 
and  other  related  health  products. 
Currently,  the  Index  is  based  on  15 
stocks.* 

The  Index  is  composed  of  stocks  that 
on  December  12. 1991,  ranged  in 
capitalization  from  $8  billion  to  $57 
billion.  The  average  daily  closing  prices 
of  the  stocks  over  the  prior  six  months 
ranged  from  $131.25  to  $24.25.  The 
median  and  average  capitalization  of 
the  component  stocks  were  $22.4  billion 
and  $19.45  billion,  respectively.  Under 
the  proposed  capitalization-weighted 
method  for  calculating  the  Index,  as  of 
December  12, 1991,  the  highest  weighted 
stock  accounted  for  16.48%  of  the  Index 
and  the  lowest  weighted  stock 
accounted  for  2.32%  of  the  Index.* 

C.  Maintenance 

The  Amex  will  calculate  and  maintain 
the  Index,  and,  pursuant  to  Exchange 
Rule  90lC(b),  may  at  any  time  or  from 
time  to  time  substitute  stocks  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
the  pharmaceutical  industry.  If, 
however,  the  Exchange  determines  to 
increase  the  number  of  Index 
component  stocks  to  greater  than  20  or 
reduce  the  number  of  component  stocks 
to  fewer  than  10,  the  proposal  provides 
that  the  Amex  will  submit  a  rule  filing 
with  the  Commission  pursuant  to 
section  19(b)  of  the  Act.*®  In  selecting 
securities  to  be  included  in  the  Index, 
the  Exchange  will  be  guided  by  a 
number  of  factors  including  the  market 
value  of  outstanding  shares  and  trading 
activity.  The  eligibility  standards  for  the 
stocks  in  the  Index  are  described  in 
section  D  below. 


*  The  Exchange  has  detennined  that  there  are 
presently  fifteen  component  stocks  appropriate  for 
inclusion  in  the  Pharmaceutical  Index.  It  is  the 
Exchange's  current  intention  to  maintain  the 
number  of  component  stocks  at  approximately 
fifteen,  unless,  due  to  consolidation,  merger, 
bankruptcy  or  other  factors,  the  number  of  available 
pharmaceutical  company  stocks  which  meet  the 
eligibility  criteria  for  indusion  in  the  Index  is  less 
than  that  amount.  See  January  1992  Letter,  supra 
note  3. 

»  The  five  highest  weighted  stocks,  with  their 
respective  weightings,  in  the  Index  on  December  12. 
1991,  were:  (1)  Merck  and  Company  Inc.  (18.48%);  |2) 
Glaxo  Holdings  PLC  ADS  (12.77%);  (3)  Bristol  Myers 
Squibb  Company  (11.74%);  (4)  Johnson  and  Johnson 
(9.98%);  and  (5)  Abbot  Laboratories  (7.26%).  The  Bva 
lowest  weighted  stocks,  with  their  respective 
weightings,  in  the  Index  on  December  12, 1991, 
were:  (1)  Upjohn  Company  (2J>3%);  (2)  Rhone 
Poulenc  Rorer  Inc.  (2.32%);  (3)  Syntex  Corporation 
(2.66%):  (4)  Warner  Lambert  Company  (2.69%);  and 
(5)  Marion  Merrell  Dow  Inc.  (2.80%). 

‘®  See  Amendment  No.  1.  supra  note  3. 
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D.  Eligibility  Standards  for  the  Inclusion 
of  Stocks  in  the  Index 

Exchange  Rule  901C  specifies  criteria 
for  the  inclusion  of  stoclu  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  Specifically,  Rule  901 C  states 
that  an  index  must  have  a  minimum  of 
five  stocks,  and  any  index  with  less  than 
25  component  stocks  may  not  include 
stocks  traded  on  the  Amex."  In 
addition,  in  the  case  of  an  index  of  less 
than  25  stocks.  Rule  901C  dictates  that 
at  least  50%  of  the  index  group’s 
numerical  index  value  must  be 
accounted  for  by  stocks  which  meet  the 
criteria  of  Exchange  Rule  915,  which 
establishes  standards  that  stocks  must 
meet  to  be  eligible  for  options  trading  on 
the  Exchange. 

In  choosing  among  pharmaceutical 
industry  stocks  that  meet  the  minimum 
criteria  set  forth  in  Rule  901C,  the 
Exchange  will  focus  only  on  stocks  that 
are  traded  on  either  the  NYSE,  Amex 
(subject  to  the  limitations  of  Rule 
901C)  or  through  the  facilities  of  the 
NASDAQ/NMS  System.  The  proposal 
also  amends  Rule  901C  to  require  that  at 
least  90%  of  the  Index's  numerical  value 
be  accounted  for  by  stocks  that  meet  the 
Exchange's  options  listing  standards  set 
forth  in  Exchange  Rule  915.'*  Currently, 
all  of  the  Index's  component  stocks  are 
the  subject  of  standardized  options 
trading. 

In  addition,  in  choosing  among 
pharmaceutical  stocks  that  meet  the 
minimum  critieria  set  forth  in  Rule  901 C, 
the  Exchange  will  focus  on  stocks  that 
have  an  average  monthly  trading 
volume  of  not  less  than  1,000.000  shares 
(or  ADRs]  in  the  U.S.  market  over  the 
previous  six  month  period.  The 
Exchange  also  intends  to  focus  on 
stocks  that  have  a  minimum  market 
value  (in  U.S.  dollars)  of  at  least  $500 
million.'*  Although  the  stocks  currently 


‘  ‘  Accordingly,  the  Pharmaceutical  Index  as 
currently  constituted  does  not  include  Amex-traded 
stocks.  The  Amex.  however,  has  submitted  a 
proposal,  that,  among  other  things,  revises  Amex 
Rule  901C  to  remove  the  limitation  on  the  number  of 
Amex  stocks  that  can  be  included  in  an  index  which 
underiies  a  stock  index  option  traded  on  the 
Exchange.  Specifically,  the  proposal  would  allow, 
among  other  things,  Amex-listed  stocks  to  be 
included  in  Amex-traded  index  options  that  are 
comprised  of  less  than  25  stocks.  See  Securities 
Exchange  Act  Release  No.  30356  (February  la  1902). 
57  FR  5497. 

See  note  11,  aupra. 

'*  As  mentioned  above.  Amex  Rule  90lC 
currently  requires  that  only  50%  of  the  stocks  in  an 
index  consisting  of  less  than  25  stocks  be  eligible  for 
options  trading, 

'*  For  AORs,  the  proposal  provides  that  the  ADR 
price  and  total  worldwide  shares  outstanding,  on  an 
ADR-equivalent  basis,  wrill  be  used  for  purposes  of 
determining  trading  volume  and  market  value. 


selected  for  inclusion  in  the  Index  meet 
or  surpass  these  trading  volume  and 
marketplace  criteria,  the  Exchange 
intends  these  additional  criteria  to  be 
used  as  guidelines  only  and  reserves  the 
right  to  include  stocks  in  the  Index  that 
may  not  meet  these  guidelines  but, 
nevertheless,  meet  the  minimum 
requirements  set  forth  in  Amex  Rule 
901C. 

The  Amex  proposal  provides  that  the 
component  stocks  of  the  Index  will  be 
monitored  on  a  daily  basis  for  corporate 
actions,  such  as,  for  example,  stock 
splits,  stock  dividends  or  rights 
offerings,  that  may  require  a  divisor 
adjustment  to  maintain  continuity  of  the 
Index's  value.  In  addition,  pursuant  to 
Amex  Rule  901 C.  the  Exchange  will 
have  the  discretion  to  add,  delete  or 
substitute  one  or  more  stocks  in  the 
Index  as  it  deems  necessary  or 
appropriate  to  maintain  the  quality  and/ 
or  character  of  the  Index.  For  instance, 
the  Exchange  may  delete  components 
from  the  Index  as  a  result  of  a  merger, 
consolidation,  dissolution,  bankruptcy 
or  liquidation  of  an  issuer  of  a 
component  stock  or  a  failure  of  a 
component  to  continue  to  meet  the 
additional  criteria  for  inclusion  in  the 
Index  noted  above.  The  Amex  indicates 
that  an  adjustment  to  the  Index  will  be 
made  at  the  time  any  situation  requiring 
an  adjustment  occurs.'® 

E.  Index  Calculation 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  on  a 
real-time  basis  to  market  information 
vendors  via  the  Options  Price  Reporting 
Authority.  The  Index  value  for  purposes 
of  settling  outstanding  Index  option' 
contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primary  market  on  the  last  day  prior  to 
expiration.  In  the  case  of  securities 
traded  through  the  NASDAQ-NMS 
system,  the  first  reported  sale  price  will 
be  used.  Once  all  of  the  component 
stocks  have  been  opened,  the  value  of 
the  Index  will  be  determined  and  that 
value  will  be  used  as  the  settlement 
value  for  the  options.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  day's  last  sale 
price  will  be  used  in  the  calculation.  In 
this  regard,  before  deciding  to  use 


NevertheieM.  the  Amex  must  submit  a  rule 
filing  %vith  the  Commission  pursuant  to  section  19(b) 
of  the  Act  if  the  Exchange  determines  to  increase  or 
decrease  the  number  of  stocks  in  the  Index  to 
greater  than  20  or  less  than  10. 


Thursday’s  closing  value  of  a  component 
stock  for  the  purpose  of  determining  the 
settlement  value  of  the  Index,  the  Amex 
would  wait  until  the  end  of  the  trading 
day  Friday.'® 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cashed-settled,  European-style 
options."  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  wilt  apply  to  the  contracts.  Under 
Amex  Rule  903C.  the  Exchange  intends 
to  list  up  to  three  near-term  calendar 
months  and  two  additional  calendar 
months  in  three  month  intervals  in  the 
January  cycle.  The  Exchange  also 
intends  to  list  long-term  options  series, 
having  up  to  thirty-six  months  to 
expiration,  on  either  the  full  value 
Pharmaceutical  Index  or  on  a  reduced 
value  Pharmaceutical  Index.  In  addition, 
the  proposal  provides  that  intervals 
between  expiration  months  for  both  full 
value  and  reduced  value  long-term 
options  will  not  be  less  than  six  months 
[i.e.,  during  any  given  year  there  will 
only  be  two  long-term  options  listed). 
Strike  price  interval,  bid/ask  differential 
and  continuity  rules  will  not  apply  to  the 
trading  of  Pharmaceutical  LEAPS  until 
their  time  to  expiration  is  less  than  12 
months.'* 

The  options  on  the  Index  will  expire 
on  the  Saturday  following  the  third 
Friday  of  the  expiration  month 
(“Expiration  Friday’’).  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  stocks  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  last  business 
day  before  expiration  (normally  a 
Thursday). 

G.  Listing  of  Options  on  a  Reduced 
Value  Pharmaceutical  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36  months 
from  listing  on  a  reduced  value 
Pharamaceutical  Index  that  will  be 
computed  at  one-tenth  the  value  of  the 
Index.  The  Index  value  for  reduced 
value  Pharmaceutical  LEAPS  will  be 
computed  by  dividing  the  Index  by  ten. 


For  the  purpose  of  daily  dissemination  of  the 
Index  value,  if  a  stock  included  in  the  Index  has  not 
opened,  the  Amex  will  utilize  the  prior  day's  closing 
value  of  that  stock  when  calculating  the  value  of  the 
Index  until  the  trading  of  the  stock  opens. 

A  European-style  option  only  can  be  exercised 
during  a  specified  period  befor  ?  the  option  expires. 

See  Securities  Exchange  At.t  Release  No.  25041 
(October  16. 1987).  52  FR  40008  (October  26. 1987] 
(order  approving  SR-Amex-87-22). 
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carrying  out  the  value  two  digits  beyond 
the  decimal  point,  and  rounding  the 
second  digit  up  if  the  third  digit  is  Hve  or 
greater.  For  example,  if  the  full  value  of 
the  Index  is  216.86,  the  reduced  value  of 
the  Index  will  be  21.69.  The  reduced 
value  Index  LEAPS  will  have  a 
European-style  exercise  and  will  be 
subject  to  the  same  rules  that  govern  the 
trading  of  all  the  Exchange’s  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures.  The  interval  between  strike 
prices  for  the  reduced  value  Index 
LEAPS  will  be  no  less  than  $2.50  instead 
of  $5.00. 

H.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts. 

Because  the  Index  is  a  Stock  Index 
Option,  under  Amex  Rule  90lC(a)  and  a 
Stock  Index  Industry  Group  under  Rule 
900C(b](l),  the  proposal  provides  that 
Exchange  rules  that  are  applicable  to 
the  trading  of  narrow-based  index 
options  will  apply  to  the  trading  of 
options  on  the  Index.  Specifically, 
Exchange  rules  governing  margin 
requirements,**  position  and  exercise 
limits,**  and  trading  halt  procedures** 
that  are  applicable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  The 
proposal  further  provides  that  for  the 
purpose  of  determining  whether  a  given 
position  in  full  value  and/or  reduced 
Index  options  complies  with  applicable 
position  and  exercise  limits,  positions  in 
reduced  value  Pharmaceutical  LEAPS 
will  be  aggregated  with  positions  in  full 
value  Index  options.  Specifically,  under 
the  proposal,  ten  reduced  value 
contracts  will  equal  one  full  value 
contract  for  the  purpose  of  aggregating 
these  positions. 

/.  Surveillance. 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 


'•  Pursuant  to  Amex  Rule  462(d)(2)(D)(iv),  the 
margin  requirements  for  the  Index  options  will  be: 
(1)  For  each  short  options  positions.  100%  of  the 
current  market  value  of  the  options  contract  plus 
20%  of  the  underlying  aggregate  index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of  the 
underlying  index  value:  and  (2)  for  long  options 
positions.  100%  of  the  options  premium  paid. 

Pursuant  to  Amex  Rules  904C  and  90SC. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  6.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  904C  and 
905C.  that  a  lower  limit  is  warranted.  Because 
reduced-value  Index  LEAPS  will  be  1/lOth  of  the 
size  of  full  value  Index  options,  the  position  limit  for 
these  contracts  will  be  60,000  contracts. 

’  *  Pursuant  to  Amex  Rule  918C,  the  trading  of 
Index  options  on  the  Amex  will  be  halted  or 
suspended  whenever  trading  in  underlying 
securities  whose  weighted  value  represents  more 
than  10%  of  the  Index  value  are  halted  or 
suspended. 


Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index  and  the  reduced  value  Index. 
These  procedures  include  complete 
access  to  trading  activity  in  the 
underlying  securities.  Further,  the 
Intermarket  Surveillance  Group 
Agreement  (“ISG  Agreement"),  dated 
July  14, 1983,  as  amended  on  January  29, 
1990,  will  be  applicable  to  the  trading  of 
options  based  on  the  Index. 

ni.  Findings  and  Conclusions 

The  Commission  bnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).** 
Specifically,  the  Commission  finds  that 
the  trading  of  Pharmaceutical  Index 
.options,  including  full  value 
Pharmaceutical  LEAPS,  and  reduced 
value  Pharmaceutical  LEAPS,  will  serve 
to  protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  securities  in 
the  pharmaceutical  industry.  Moreover, 
the  Commission  believes  that  the 
trading  of  options  based  on  the  Index 
will  allow  investors  holding  positions  in 
some  or  all  of  the  underlying  securities 
in  the  Index  to  hedge  the  risks 
associated  with  their  portfolios  more 
efHciently  and  effectively.  The  trading  of 
options  on  the  Pharmaceutical  Index 
and  a  reduced  value  Index,  however, 
raises  several  concerns,  namely  issues 
related  to  index  design,  customer 
protection,  siu^eillance,  and  market 
impact.  The  Commission  believes,  for 
the  reasons  discussed  below,  that  the 
Amex  adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Index 
is  narrow-based  because  it  is  only 
comprised  of  fifteen  stocks,  all  of  which 
are  within  the  pharmaceutical  industry. 
Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  Amex  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.**  Moreover,  the  Amex  has 
developed  several  composition  and 
maintenance  criteria  for  the  Index  that 
the  Commission  believes  will  minimize 
the  potential  for  manipulation  of  the 
Index.  First,  the  Amex  proposal  requires 
that  90%  of  the  weighing  of  the  Index  be 


**  15  U.S.C.  78f(b)(5)  (1988). 

**  See  supra  notes  19-21  and  accompanying  text. 


comprised  of  stocks  that  are  eligible  for 
standardized  options  trading.**  In  this 
regard,  as  noted  above,  all  of  the  Index’s 
component  stocks  currently  are  the 
subject  of  standardized  options  trading. 
Second,  in  selecting  stocks  for  inclusion 
in  the  Index  the  Amex  intends  to  focus 
on  stocks  that  have  a  minimum  market 
value  of  at  least  $500  million.  In  this 
connection,  all  of  the  Index’s  component 
stocks  currently  meet  or  surpass  this 
additional  criterion.  Third,  although  the 
Index  is  only  comprised  of  fifteen 
stocks,  no  particular  stocks  dominates 
the  Index.  For  example,  the  three  most 
highly  weighted  stocks  in  the  Index 
account  for  40.99%  of  the  Index's  value. 
Fourth,  the  proposal  provides  that  the 
Amex  will  focus  on  stocks  with  an 
average  monthly  trading  volume  of  not 
less  than  1,000,000  shares  over  the 
previous  six  months  for  inclusion  in  the 
Index.**  In  fact,  as  of  December  12, 

1991,  the  average  and  median  daily 
trading  volume  figures  for  the  15 
component  stocks  of  the  Index  were 
629,000  shares  and  510,000  shares, 
respectively.  The  Commission  believes 
that  these  requirements  will  ensure  that 
the  Index  will  be  almost  entirely  made 
up  of  stocks  with  large  public  floats  that 
are  actively  traded,  ^us  reducing  the 
likelihood  that  the  Index  could  be 
manipulated  by  abusive  trading  in  the 
smaller  stocks  contained  in  the  Index. 
Finally,  because  the  Index  is  narrow- 
based.  the  applicable  position  and 
exercise  limits  and  margin  requirements 
will  further  serve  to  reduce  the 
susceptibility  of  the  Index  to 
manipulation. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
Hnancial  instruments,  such  as 
Pharmaceutical  Index  options  and 
reduced  value  Pharmaceutical  LEAPS, 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an  environment 
that  is  designed  to  ensure,  among  other 
things,  that:  (1)  The  special  risks  of 


The  options  listing  standards  contain  quality  of 
market  standards  (/.«..  price  and  trading  volume 
requirements)  and  quality  of  issuer  standards  {i.e., 
minimum  float  and  compliance  with  applicable 
provisions  of  the  Act).  These  standards  are  imposed 
to  ensure  that  stocks  underlying  options  are  widely- 
held  and  have  sufficient  trading  volume  and  float  so 
as  not  to  be  readily  susceptible  to  manipulation. 

*•  This  trading  volume  requirement  is 
considerably  higher  than  the  trading  volume 
requirement  contained  in  the  options  listing 
standards  of  2.400.000  shares  over  a  12  month 
period.  See  January  1992  Letter,  supra  note  3. 
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options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  reduced  value 
Pharmaceutical  LEAPS  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  Amex,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
Pharmaceutical  Index  options  and 
reduced  value  Pharmaceutical  LEAPS. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential  manipulations 
and  other  trading  abuses,  thereby 
making  the  stock  index  product  less 
readily  susceptible  to  manipulation.  In 
this  regard,  the  primary  market  for  all  of 
the  Index’s  constituent  stocks,  the 
NYSE.  *®  is  a  member  of  the  Intermarket 
Surveillance  Group  ("ISG"),  which 
provides  for  the  exchange  of  all 
necessary  surveillance  information 
concerning  Amex-traded  options  based 
on  the  Index.  In  addition,  should  the 
Index  contain  stocks  traded  through  the 
facilities  of  the  NASDAQ /NMS  system, 
the  ISG  Agreement  would  also  provide 
for  the  necessary  exchange  of  all 
relevant  surveillance  information 
concerning  Amex-traded  options  based 
on  the  Index.*^ 


**  Two  of  the  component  stocks  in  the  Index  are 
NYSE-traded  AORs  and  the  home  country  exchange 
for  each  of  these  stocks  is  the  London  Stock 
Exchange  ("LSE")  which  has  a  surveillance  sharing 
agreement  with  the  Amex.  See  Agreement  between 
the  LSE  and  the  Amex.  dated  July  1. 1991.  If  the 
Amex  were  to  change  the  composition  of  the  Index 
so  that  greater  than  20%  of  the  Index  was 
represented  by  ADRs  whose  underlying  securities 
were  not  subject  to  an  effecbve  surveillance  sharing 
arrangement  with  the  Amex.  then  it  would  be 
difficult  for  the  Commission  to  reach  the 
conclusions  reached  in  this  order  and  the 
Commission  would  have  to  determine  whether  it 
would  be  suitable  to  continue  to  trade  options  on 
the  Index. 

ISG  was  formed  on  July  14, 1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  sto^  and  options  markets.  See 
ISG  Agreement  July  14. 1983.  The  most  recent 
amendment  to  the  ISG  Agreement  which 
incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29. 1990.  See  Second 
Amendment  to  the  ISG  Agreement,  January  29. 1990 


D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Pharmaceutical 
Index  options  and  reduced  value 
Pharmaceutical  LEAPS  on  the  Amex  will 
not  adversely  impact  the  underlying 
securities  markets.  First,  as  described 
above,  no  one  stock  or  group  of  stocks 
dominates  the  Index.  Second,  because 
90%  of  the  value  of  the  Index  must  be 
accounted  for  by  stocks  that  meet  the 
options  listing  standards,  the  component 
securities  generally  will  be  actively- 
traded,  highly-capitalized  stocks.  'Tliird, 
existing  Amex  stock  Index  options  rules 
and  surveillance  procedures  will  apply 
to  the  Index  options  and  reduced  value 
Pharmaceutical  LEAPS.  Fourth,  the  8,000 
contract  position  and  exercise  limits  will 
serve  to  minimize  potential 
manipulation  and  other  market  impact 
concerns.  Fifth,  positions  in  reduced 
value  Pharmaceutical  LEAPS  will  be 
aggregated  with  positions  in  options  on 
the  full  value  Index  for  position  and 
exercise  limit  purposes.  Sixth,  the  risk  to 
investors  of  contra-party  non¬ 
performance  will  be  minimized  because 
the  Index  options  and  reduced  value 
Pharmaceutical  LEAPS  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  on  a 
national  securities  exchange  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Pharmaceutical  Index 
options  and  the  reduced  value 
Pharmaceutical  LEAPS  based  on  the 
opening  prices  of  component  securities 
is  reasonable  and  consistent  with  the 
Act  because  it  may  contribute  to  the 
orderly  unwinding  of  Index  options 
positions  and  positions  in  reduced-value 
Pharmaceutical  LEAPS  upon  expiration 
as  well  as  other  benefits.  In  addition,  as 
noted  above,  the  Index  only  is 
comprised  of  15  stocks  from  one 
industry  sector.  Accordingly,  it  appears 
less  likely  that  any  increased  trading 
volume  or  volatility  in  the  underlying 
stocks  or  the  Index  options  associated 
with  expiring  Index  options  or  reduced 
value  Pharmaceutical  LEAPS  could  spill 
over  to  the  market  as  a  whole. 

Moreover,  because  futures  on  narrow- 
based  options  are  prohibited  pursuant  to 
the  1982  Jurisdictional  Accord  reached 
between  the  SEC  and  the  Commodity 
Futures  Trading  Commission,  it  also 
appears  unlikely  that  the  level  or 
volatility  of  intermarket  trading 
associated  with  the  Index  options  and 
reduced  value  Pharmaceutical  LEAPS 


will  have  an  adverse  impact  on  the 
market.*® 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  1  requires  that  at  least  90%  of  the 
Index's  numerical  index  value  be 
accounted  for  by  stocks  that  meet  the 
options  listing  standards.  The 
Commission  believes  that  this 
modification  strengthens  the  integrity  of 
the  Index  and  does  not  raise  new 
issues.*®  Moreover,  the  Commission 
finds  that  this  modification  to  the 
proposal  is  designed  to  reduce  the 
likelihood  that  the  Index  could  be 
susceptible  to  manipulation.  Second. 
Amendment  No.  1  permits  the  Amex  to 
list  full  value  or  reduced  value 
Pharmaceutical  LEAPS.  The 
Commission  notes  that  Pharmaceutical 
LEAPS  are  substantially  similar  to 
reduced-value  LEAPS  on  the  Standard  & 
Poor’s  100  and  500  Indexes  that  trade  on 
the  Chicago  Board  Options  Exchange 
(“CBOE”)  and  reduced-value  long-term 
options  on  the  Major  Market  Index  that 
trade  on  the  Amex.®°  The  proposals  for 
these  products  were  subject  to  the  full 
notice  and  comment  period  and  the 
Commission  did  not  receive  any 
comments  on  them.  Accordingly,  the 
Commission  does  not  find  any  different 
regulatory  issues  arising  out  of  the 
current  Amex  proposal.  Third, 
Amendment  No.  1  requires  the  Exchange 
to  submit  a  rule  filing  with  the 
Commission  pursuant  to  section  19(b)  of 
the  Act  if  the  Exchange  proposes  to 
modify  the  number  of  stocks  in  the 
Index  to  greater  than  20  or  less  than  10. 
The  Commission  believes  that  this 
proposal  does  not  raise  any  new 
regulatory  issues  and  it  is  designed  to 
ensure  that  the  composition  of  the  Index 
will  not  change  significantly  without 
public  comment  and  Commission 
review.  Therefore,  the  Commission 
believes  it  is  consistent  with  section 
6(b)(5)  of  the  Act  to  approve 
Amendment  No,  1  to  the  Amex’s 
proposal  on  an  accelerated  basis. 


*•  See  Futures  Trading  Act  of  1982  section  101. 
Pub.  L.  97-444.  96  Stat.  2294  (codified  at  7  U.S.C. 
2(a)). 

In  addition,  as  noted  above,  existing  Amex 
rules  currently  require  that  at  least  50%  of  the 
weighting  of  an  index  be  accounted  for  by  stocks 
that  meet  the  options  listing  standards 
so  See  Securities  Exchange  Act  Release  Nos. 
28686  (December  10. 1990).  55  FR  51517  (order 
approving  SR-CBOE-90-30).  25041  (October  16. 
1987).  52  FR  40008  (order  approving  SR-Amex-87- 
22).  and  28613  (November  14. 1990).  55  FR  48307 
(order  approving  SR-Amex-90-14). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No.  1 
to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washii^ton.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  15, 1992. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,®*  that  the 
proposed  rule  change  (SR-Amex-91-22) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.®* 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  92-14830  Filed  6-23-92:  8:45  am) 
8IUING  CODE 


[Release  No.  34-30813;  File  No.  SR-DTC- 
92-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Development  of  an 
Interface  With  the  National  Securities 
Clearing  Corporation’s  Networking 
Service  for  Mutual  Fund  Transactions 

lune  15, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C,  78s(b)(l),  notice  is  hereby 
given  that  on  March  2, 1992,  The 
Depository  Trust  Company  (“DTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  described  in  Items 

I.  II,  and  III  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 


15  U.S.C.  788(b)  (1988). 

17  CFR  200.30-3(8)(12)  (1990). 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  DTC  to  provide  to  its  members 
through  DTC’s  Participant  Terminal 
System  the  Networking  service  for 
mutual  fund  transactions  provided  by 
the  National  Securities  Clearing 
Corporation  (“NSCC”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  change  would 
create  an  interface  that  would  give  DTC 
Participants  full  access  to  NSCC's 
Networking  service  and  its  participating 
mutual  funds.  Networking  would  enable 
participating  mutual  fund  and 
Networking  users,  including  broker- 
dealers  and  banks,  to  exchange 
electronically,  in  a  standardized  format, 
non-trade  account  data  such  as 
subaccount  information,  closing  position 
balances,  and  dividend  processing 
records. 

(b)  The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  DTC  since  the  proposed 
rule  change  will  promote  the  prompt  and 
accurate  reporting  and  processing  of 
transactions  in  mutual  fund  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

DTC  included  the  proposed  rule 
change  in  its  Program  Agenda  paper  and 
received  comments  from  Participants. 
The  comments  from  Participants  that 
were  not  already  direct  NSCC 
Networking  users  were  favorable. 

III.  Date  of  EHectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  hie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street.  NW„  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-92-02  and  should  be  submitted  by 
July  15, 1992. 

For  the  Commission,  by  the  Division  ot 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-14829  Filed  6-23-92;  8:45  am) 
BILUNQ  CODE  MKMII-M 
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(Release  No.  34-30800;  File  No.  SR-MCC- 
92-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  . 
Midwest  Clearing  Corporation  to 
Amend  the  Fund/SERV  Interface 
Service  Fee  Schedule 

June  12. 1992. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  2, 1992,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and  III 
below,  which  Items  have  been  prepared 
substantially  by  MCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  amend  its  Services 
and  Schedule  of  Charges  by  adding 
certain  fees  for  the  Fund/SERV  interface 
service.*  The  text  of  the  Fund/SERV  fee 
schedule  is  set  forth  below  with  the 
proposed  modifications  underlined:* 

Fund/SERV  Service 

Fund/SERV  is  a  service  designed  to 
facilitate  order  entry,  confirmation, 
registration,  and  settlement  of  mutual 
fund  transactions  in  an  e^icient, 
automated  environment.  The  service 
standardizes  mutual  fund  processing 
procedures,  reduces  operating  costs,  and 
speeds  transaction  settlement. 


Monthly  Maintenance  Fee . $50.00 

Transaction  Charge. . 50 


Fund/SERV  Cash  Adjustment  Charge . 1.00 

*  Mutual  Fund  Order  Entry,  Settlement 

and  Registration..S.70  per  settled  trans¬ 
action 

'Line  Access  Fee — . $55.00  monthly 

‘These  are  additional  fees  which  are 
imposed  on  MCC  Participants  utilizing  the 
Fund/SERV  link  through  The  Depository 
Trust  Company. 


>  15  U.S.C.  78s(b)(l)  (1988). 

*  This  interface  service  was  approved  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
30769  [)une  2. 1992).  57  FR  24520. 

*  MCC  modified  the  text  of  the  proposed 
additions  to  the  Fund/SERV  fee  schedule  to  clarify 
the  proposed  fees.  Letter  from  Jeffrey  E.  Lewis. 
Associate  Counsel.  MCC.  to  Jerry  Carpenter. 
Division  of  Market  Regulation.  Commission  (June 
10. 1992.) 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 

MCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MCC 
has  prepared  summaries,  set  forth  in 
section  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Rirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  the  Fund/ 
SERV  interface  through  The  Depository 
Trust  Company  (“DTC”).  The  interface 
allows  MCC  Participants  to  transmit 
Fund/SERV  data  to  the  National 
Securities  Clearing  Corporation 
("NSCC”)  through  DTC’s  Participant 
Terminal  System.  The  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  in  that  it  facilitates  the 
establishment  of  linked  or  coordinated 
facilities  for  clearance  and  settlement  of 
transactions. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants,  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  it  establishes 
or  changes  a  due,  fee,  or  other  charge  of 
the  self-regulatory  organization.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 


IV.  Solicitation  of  Ccnunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communication  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  File  No.  SR- 
MCC-92-8  and  should  be  submitted  by 
July  15. 1992. 

For  the  Commission  by  the  Division,  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-14828  Filed  6-23-92;  8:45  am) 
BILUNG  CODE  t01IM>1-M 

[Investment  Company  Act  ReL  No.  18797; 
811-60971 

East-West  Europe  Fund,  Inc.; 
Application 

June  18. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  investment 
Company  Act  of  1940  ("Act”). 

APPLICANT:  The  East-West  Europe  Fund, 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCATtON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FlUNQ  date:  The  application  was  filed 
on  June  1, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


17  CFR  200.30-3(a)(12)  (1991). 
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hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
13, 1992,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notihed  of  a  hearing  may  request 
such  notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  Tower  49, 12  East  49th  Street, 
New  York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L  Titus,  Paralegal  Specialist,  at 
(202)  272-3023  or  Barry  D,  Miller,  Senior 
Special  Counsel  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  that  is  organized  as  a 
corporation  under  the  laws  of  Maryland. 
On  April  25, 1990,  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act.  Applicant  also  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  (the  “Securities  Act’’)  to  register 
9,775,000  shares  of  applicant’s  common 
stock. 

2.  Applicant’s  registration  statement 
under  the  Securities  Act  was  not 
declared  effective,  and  applicant  made 
no  initial  public  offering.  On  November 
27, 1991,  applicant  withdrew  its 
registration  statement  pursuant  to  rule 
477  under  the  Securities  Act. 

3.  Applicant  has  never  had  any 
securityholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  now  engaged  in,  nor  does  it  intend 
to  engage  in,  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority.  ^ 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-14826  Filed  6-23-92;  8:45  am] 
8ILLINO  CODE  aoio-eMi 


[Rei  Na  IC-18800;  812-7906] 

IDS  Life  Insurance  Company,  et  al. 

June  18, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  ’’Commission’’  or  the 
“SEC”). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act"). 


APPLICANTS:  IDS  Life  Insurance 
Company  (“IDS  Life”)  and  IDS  Life 
Accounts  F,  IZ,  JZ,  G,  H,  and  N  (the 
“Variable  Accounts”). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act. 

SUMMARY  OF  APPUCATtON:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  euid  expense  risk  charge 
from  the  assets  of  the  Variable  Accounts 
under  a  group,  unallocated  fixed/ 
variable  annuity  contract  for  qualified 
retirement  plans. 

FlUNQ  date:  The  application  was  filed 
on  April  17, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:50  p.m.  on  July  13, 1992, 
and  should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issue 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Mary  Ellyn 
Minenko,  Counsel,  IDS  Life  Insurance 
Company,  IDS  Tower  10,  Minneapolis. 
MN  55440. 

FOR  FURTHER  INFORMATION  CONTACT. 

Cindy  J.  Rose,  Financial  Analyst  at  (202) 
272-2060,  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch. 


Applicant’s  Representations 

1.  IDS  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Minnesota.  It  is  a  wholly  owned 
subsidiary  of  IDS  Financial  Corporation 
which,  in  turn,  is  a  wholly  owned 
subsidiary  of  the  American  Express 
Company. 

2.  Variable  Accounts  F,  G,  and  H  were 
established  on  May  13, 1981.  Variable 
Account  N  was  established  on  April  12, 
1985.  Variable  Accounts  IZ  and  JZ  were 
established  on  September  20, 1991.  All 
of  the  Variable  Accounts  were 
established  as  separate  accounts  under 
Mirmesota  law  to  fund  variable  annuity 
contracts  issued  by  IDS  Life. 

3.  The  Variable  Accounts  have  filed 
with  the  Commission  a  Registration 
Statement  on  Form  N-4  in  connection 
with  a  new  group,  unallocated  fixed/ 
variable  deferred  annuity  contract  (the 
“Contracts”)  that  is  designed  to  fund 
employer  group  retirement  plans  (the 
“Plans”)  that  qualify  as  retirement 
programs  under  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  “Code”). 
The  Owners  of  the  Contracts  are  plan 
sponsors  or  trustees  of  the  Plans. 
Purchase  payments  may  be  accumulated 
before  retirement  on  a  variable  basis, 
and  annuity  payments  will  be  received 
after  retirement  on  a  fixed  basis. 

4.  The  Contracts  allow  the  Owners  to 
elect  to  have  contract  values  accumulate 
in  all  of  the  six  Variable  Accounts  as 
well  as  in  the  fixed  account  of  IDS  Life. 
The  Variable  Accounts,  in  turn,  will 
invest  solely  in  the  shares  of  one  of  six 
of  the  IDS  Life  Retirement  Annuity 
Mutual  Funds  (the  “Funds”).  The  Funds 
are  registered  with  the  Commission  as 
diversified  open-end  management 
investment  companies. 

5.  IDS  Life  will  assess  the  Owner  of 
the  unallocated  Contracts  a  quarterly 
contract  administrative  charge  of  $125. 
IDS  Life  reserves  the  right  to  increase 
this  contract  administrative  charge  in 
the  future,  but  guarantees  that  it  will 
never  exceed  $250  per  quarter.  The 
contract  administrative  charge  does  not 
apply  after  retirement  payments  begin. 
TTie  contract  administrative  charge 
represents  reimbursement  for  only  the 
actual  administrative  costs  expected  to 
be  incurred  over  the  life  of  the 
Contracts. 

6.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  applied  under  the  Contracts.  A 
contingent  deferred  sales  charge 
(“withdrawal  charge”)  will  be  assessed 
on  certain  full  or  partial  withdrawals  or 
when  a  Contract  is  transferred  to 
another  funding  agent  or  is  terminated. 
A  withdrawal  charge  applies  if  all  or 


28228 


Federal  Register  /  Vol.  57,  No.  122  /  Wednesday.  ]une  24,  1992  /  Notices 


part  of  the  contract  value  is  withdrawn, 
if  the  total  contract  valuels  transferred 
to  another  funding  agent,  or  if  a  Contract 
is  terminated  during  the  Hrst  seven 
contract  years.  The  withdrawal  charge 
starts  at  6  percent  during  the  first  two 
contract  years  and  is  reduced  by  1 
percent  each  contract  year  thereafter  so 
that  no  withdrawal  charge  applies  after 
seven  contract  years.  The  withdrawal 
charge  cannot  be  increased  during  the 
life  of  the  Contracts.  No  withdrawal 
charge  will  be  imposed  upon  amounts 
withdrawn  from  the  Contracts  because  a 
participant  in  the  Plan- attains  age  SSVa; 
purchases  an  immediate  annuity  under 
the  annuity  settlement  provisions  of  the 
Contract  after  separation  from  sen'ice; 
retires  under  the  provisions  of  the  Plan 
and  the  Code;  receives  a  loan  as 
requested  by  the  Owner;  or  converts 
contract  value  to  an  individual 
retirement  annuity  or  other  qualified 
annuity  offered  by  IDS  Life  as  requested 
by  the  Owner. 

7.  Certain  states  and  local 
governments  impose  premium  taxes.  IDS 
Life  will  make  a  charge  against  the 
contract  value  for  any  premium  taxes  to 
the  extent  the  taxes  are  payable. 

8.  As  compensation  for  assuming 
mortality  and  expense  risks,  IDS  Life 
will  assess  the  Variable  Accounts  a 
daily  mortality  and  expense  risk  charge 
equal  to  one  percent  of  the  average  daily 
net  assets  of  the  Variable  Accounts  on 
an  annual  basis.  IDS  Life  estimates  that 
approximately  two-thirds  of  this  charge 
is  for  assumption  of  the  mortality  risk 
and  one-third  is  for  the  assumption  of 
the  expense  risk.  This  charge  cannot  be 
increased  during  the  life  of  the  Contracts 
and  does  not  apply  after  retirement 
payments  begin.  IDS  Life  expects  to 
profit  from  the  mortality  and  expense 
risk  charge.  Any  profit  would  be 
available  to  IDS  Life  for  any  proper 
corporate  purpose  including  paynnent  of 
distribution  expenses. 

9.  IDS  Life  assumes  an  expense  risk 
because  the  contract  administrative 
charge  may  be  insufficient  to  cover 
actual  administrative  expenses.  These 
include  the  costs  and  expenses  of 
processing  purchase  payments, 
retirement  payments,  withdrawals  and 
transfers;  furnishing  confirmation 
notices  and  periodic  reports;  calculating 
mortality  and  expense  charges; 
preparing  voting  materials  and  tax 
reports;  updating  registration  statements 
for  the  Contracts;  and  actuarial  and 
other  expenses. 

10.  IDS  Life  assumes  certain  mortality 
risks  by  its  contractual  obligation  to 
continue  to  make  retirement  payments 
for  the  entire  life  of  the  annuitant  under 
annuity  obligations  which  involve  life 
contingencies.  This  assures  each 


annuitant  that  neither  the  annuitant’s 
own  longevity  nor  an  improvement  in 
life  expectancy  generally  will  have  an 
adverse  effect  on  the  retirement 
payments  received  under  the  Contracts. 
This  relieves  that  annuitant  from  the 
risk  of  outliving  the  amounts 
accumulated  for  retirement.  The 
payment  option  tables  contained  in  the 
Contracts  are  based  on  the  1983 
Individual  Annuity  Mortality  Tables. 
These  tables  are  guaranteed  for  the  life 
of  the  Contracts. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Applicants  seek  an  exemption  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  issuance  and  sale  of  the 
Contracts  providing  for  the  deduction  of 
a  mortality  and  expense  risk  charge. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  for  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  section 
26(a)(1)  of  the  1940  Act  and  held  under 
an  agreement  which  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

2.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  risk  charge 
is  within  the  range  of  industry  practice 
for  comparable  variable  annuity 
products.  IDS  Life  has  reviewed  publicly 
available  information  about  other 
qualified  annuity  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  charge  guarantees,  sales 
loads,  surrender  charges,  availability  of 
funds,  investment  options  available 
under  atmuity  contracts,  market  sector 
and  the  availability  of  qualified  plans. 
IDS  Life  will  maintain  at  its  principal 
office,  and  make  available  on  request  of 
the  Commission  or  its  staff,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology,  and  results  of,  its 
comparative  review. 

3.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  distribution  costs  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  that  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge. 


Nothwithstanding  the  foregoing,  IDS 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Accounts  and 
investors  in  the  Contracts.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  IDS  Life  at  its  principal  office  and 
will  be  available  to  the  Commission  or 
its  staff  on  request. 

4.  IDS  Life  represents  that  each 
Variable  Account  will  invest  only  in  any 
underlying  mutual  fund  which,  in  the 
event  it  should  adopt  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses,  would  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons’’  of 
such  fund  within  the  meaning  of  section 
2(a)(19)  of  the  1940  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
stated  above,  the  requested  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  for  the  deduction  of  a 
mortality  and  expense  risk  charge  meet 
the  standards  in  section  6(c)  of  the  1940 
Act. 

Accordingly.  Applicants  assert  that 
the  requested  exemptions  are  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  that  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-14825  Filed  0-23-92;  8.45  am) 
BtLUNG  CODE  aOIO-OI-H 


[Rel.  No.  IC-18798/File  No.  812-78821 

Principal  Mutual  Life  Insurance 
Company,  et  al. 

Dated:  june  18, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”). 

action:  Notice  of  application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act”  or  the 
"Act"). 

appucants:  Principal  Mutual  Life 
Insurance  Company  ("Principal 
Mutual”).  Principal  Mutual  Life 
Insurance  Company  Separate  Account  B 
("Separate  Account  B”)  and  Princor 
Financial  Services  Corporation 
("Princor”), 
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RELEVANT  1040  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c)  of  the 
Act  granting  exemptions  from  sections 
2(a)(35).  26(a)(2)(C).  27(a)  (2)  and  (3)  and 
26(c)(2)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  a  premium 
based  sales  load  with  volume  discounts 
to  be  imposed  under  a  variable  annuity 
contract  and  to  permit  contractholders 
to  remit  sales  load  payments 
independent  of  premium  payments  in 
connection  with  certain  variable  annuity 
contracts.  In  addition,  Applicants 
request  relief  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Separate  Account  B. 

FlUNQ  date:  Ibe  Application  was  filed 
on  February  28, 1992  and  amended  on 
June  11, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
13, 1992,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  a^idavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants.  The  Principal  Financial 
Group,  Des  Moines.  lA  50392-0300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Bisset,  Attorney,  at  (202)  272- 
2058,  or  Wendell  M.  Faria,  Deputy  Chief, 
at  (202)  272-2060,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 


Applicants’  Representations 

1.  Principal  Mutual  is  a  mutual  life 
insurance  company  with  its  home  office 
in  Des  Moines.  Iowa.  It  is  authorized  to 
do  business  in  all  50  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Canadian  Provinces 
of  Alberta.  British  Columbia,  Manitoba, 
Ontario  and  Quebec.  Principal  Mutual 
sells  life,  disability,  and  health 
insurance,  and  armuities  written  both  on 
an  individual  and  group  basis 

2.  Separate  Account  B  was 
established  under  Iowa  insurance  law 
on  January  12, 1970.  Separate  Account  B 
is  registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-2091)  and 
is  divided  into  three  divisions 
(“Divisions")  corresponding  to  the  three 
mutual  funds  (“Mutual  Funds")  in  which 
its  assets  may  be  invested.  The  Mutual 
Funds  are  diversibed,  open-end, 
management  investment  companies  that 
serve  as  funding  vehicles  for  variable 
insurance  products  of  Principal  Mutual 
and  are  not  offered  directly  to  the 
public. 

3.  Princor,  a  wholly-owned  subsidiary 
of  Principal  Mutual,  is  the  principal 
underwriter  of  the  Contracts.  It  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  The  Contracts 
are  sold  by  licensed  life  insurance 
agents  who  are  registered 
representatives  either  of  Princor  or  of 
independent  broker-dealers  authorized 
to  sell  the  Contracts  pursuant  to 
agreements  with  Princor. 

4.  The  Contracts  are  group  variable 
annuity  contracts  that  provide  for  the 
accumulation  of  values  and  the  payment 
of  annuity  benefits  on  a  variable  basis. 
They  are  of  two  types:  (1)  The  Premier 
Variable-Group  Variable  Annuity 
Contract  (“Premier  Variable  Contract”): 
and  the  Personal  Variable-Group 
Variable  Annuity  Contract  (“Personal 
Variable  Contract”)  (together,  the 
"Contracts”).  Registration  statements  on 
Form  N-4  for  the  Premier  Variable 
Contract  (File  No.  33-44670)  and  the 
Personal  Variable  Contract  (File  No.  33- 
44565)  were  filed  with  the  Commission 
pursuant  to  the  Securities  Act  of  1933. 
The  Contracts  are  designed  for  use  in 
connection  with  retirement  plans 


(“Plans”)  qualifying  for  special  income 
tax  treatment  under  the  Internal 
Revenue  Code  of  1986  (the  “Code”)  and 
those  which  may  not  so  qualify.  The 
Contracts  will  be  issued  to  a 
contractholder  (“Contractholder”),  such 
as  an  employer,  association,  or  trust  to 
fund  a  Plan.  Principal  Mutual  will  also 
sell  to  certain  Contractholders  group 
fixed-dollar  annuity  contracts  that  do 
not  have  to  be  registered  with  the 
Commission  (“Companion  Contracts”). 
Subject  to  specific  limits  in  the 
Contracts,  assets  may  be  transferred 
from  a  Contract  to  a  Companion 
Contract  and  vice  versa. 

5.  Under  the  terms  of  the  Premier 
Variable  Contract,  the  Contractholder 
must  pay  a  contract  administration 
expense  of  $300  per  year  plus  an  amount 
calculated  by  multiplying  the  “Time- 
Weighted  Balance”  by  the  Annual 
Expense  Factor.  The  Time  Weighted 
Balance  for  a  particular  Premier 
Variable  Contract  is  the  total  of  all 
Investment  Accounts  under  that 
Contract  at  the  beginning  of  each 
deposit  year,  adjusted  by  time-weighted 
deposits  to  and  withdrawals  from  the 
accoimts  during  the  period.  The  Annual 
Expense  Factor  for  a  deposit  year  is 
determined  using  total  funds  under  the 
Premier  Variable  Contract  and  a 
Companion  Contract  (if  any)  as  of  the 
last  day  of  the  preceding  deposit  year 
according  to  a  schedule  set  forth  in  the 
Contract  that  varies  from  .35%  for  less 
than  $150,000  to  less  than  .06%  for  total 
funds  in  excess  of  $30  million.  The 
contract  administration  expense  will  be 
reduced  by  10%  if  Principal  Mutual  has 
issued  an  Associated  Contract  to  the 
Contractholder.  In  addition,  if  Principal 
Mutual  has  issued  a  Companion 
Contract  to  the  Contractholder,  the  $300 
portion  of  the  contract  administration 
expense  is  pro-rated  between  the 
Contracts  based  on  their  relative 
account  values. 

6,  A  Premier  Variable  Contractholder 
must  also  pay  a  quarterly  recordkeeping 
expense  which  is  based  on  the  number 
of  plan  participants,  both  active  and 
inactive,  for  whom  correlating 
Investment  Accounts  have  been 
established  under  the  Contract  at  the 
end  of  each  quarter  according  to  the 
following  schedule: 


Plan  participants 

Annual  expense  (benefit  reports  sent  directly  to  owners  of  benefits) 

Anruial  expense  (benefits  reports  sent  to 
contractholders) 

0-499 
500-999 
1.000-2.499 
2,500  and  over 

$25  per  Plan  Participant  .f  $300 

20  per  Plan  Participant  +2,800 

15  par  Plan  Participarrt  +7,800 
Determined  by  the  Company 
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The  recordkeeping  expense  is  reduced 
by  10%  if  plan  participant  data, 
investment  elections,  and  ongoing 
contributions  are  reported  in  Principal 
Mutual’s  standard  format  on  magnetic 
tapes  or  computer  diskettes.  In  addition, 
the  recordkeeping  expense  is  based  on 
the  assumption  that  the  employer  and 
plan  participants  will  receive  quarterly 
benefit  reports.  If  instead  of  quarterly 
benefit  reports,  the  Company  provides 
such  reports  annually,  the  recordkeeping 
expense  is  reduced  by  9%.  Similarly,  if 
such  reports  are  provided  semi¬ 
annually,  the  recordkeeping  expense  is 
reduced  by  6%.  If  such  reports  are 
provided  on  a  monthly  basis,  the 
recordkeeping  expense  is  increased  by 
24%,  If  the  Company  performs  more  (or 
less]  than  two  ‘^(k)/401(m}  non¬ 
discrimination  tests  in  a  Deposit  Year, 
the  recordkeeping  expense  is  increased 
(reduced)  by  3%  for  each  additional  test 
performed  (or  test  not  performed). 

7.  A  ftemier  Variable  Contractholder 
may  have  the  pier-participant 
recordkeeping  expenses  deducted  from 
an  individual  account  which  correlates 
to  an  inactive  plan  participant.  A  person 
is  considered  to  be  an  inactive  plan 
participant  after  his  or  her  termination 
of  employment,  retirement,  disability,  or 
death.  If  the  recordkeeping  expense  is 
deducted  from  an  Investment  Account, 
the  recordkeeping  expense  shall  be 
reduced,  if  necessary,  so  that  the 
quarterly  charge  will  not  exceed  1%  of  / 
an  individual  inactive  plan  participant's 
aggregate  Investment  Accounts  at  the 
time  the  charge  is  made.  Any  deductions 
from  Investment  Accounts  are  made 
pursuant  to  Rule  26a-l.  Applicants 
represent  the  per-participant  record¬ 
keeping  expenses  and  the  contract 
administration  expenses  paid  by 
Contractholders  would  also  satify  that 
at-cost  standard,  were  Rule  26a-l 
applicable  to  payment  of  such  expenses. 

8.  A  sales  charge  is  billed  to  and  paid 
by  a  Premier  Variable  Contractholder 
according  to  one  of  the  following 
schedules  as  elected  by  the 
Contractholder; 


Amount  of  plan  contributions  in 
each  deposit  year 

Arruxirtt  payable 
as  a  percent  of 
plan  contributiems 

Schedule  A: 

The  first  $5,000 . 

4.50 

The  next  $5,000 . 

3.00 

The  next  $5,000 . 

1.70 

The  next  $35,000 . 

1.40 

The  next  $50,000 . 

0.90 

The  next  $400,000 . . . 

0.60 

Excess  over  $500,000 . . 

0.25 

Schedule  B; 

The  first  $50,000....„ . 

3.00 

The  next  $50,000 . 

2.00 

The  rrext  $400,000 . 

1.00 

The  next  $2,500,000 . 

0.50 

ArrKiunt  of  plan  contributiofrs  In 
each  deposit  year 

Amount  payable 
as  a  percent  of 
plan  contributions 

Excess  over  $3,000,000 . . 

0.25 

No  sales  charge  will  be  assessed  if  a 
Contractholder  acquires  the  Contract 
either  (i)  directly  from  Principal  Mutual 
upon  the  recommendation  of  an 
independent  Pension  consultant  who 
receives  no  renumeration  from  Principal 
Mutual,  or  (ii)  a  registered 
representative  of  Princor  who  is  also  a 
group  insurance  representative  of 
Principal  Mutual. 

9.  Principal  Mutual  assumes  mortality 
and  expense  risks  under  each  of  the 
Contracts.  For  assuming  these  risks. 
Principal  Mutual,  in  determining  unit 
values  for  Separate  Account  B  and 
variable  annuity  payments,  makes  a 
charge  as  of  the  end  of  each  valuation 
period  against  the  assets  of  Separate 
Account  B  held  with  respect  to  the 
Contract,  The  charge  is  equivalent  to  a 
simple  annual  rate  of  0.33%  for  the 
Premier  Variable  Contract  and  .55%  for 
the  Personal  Variable  Contract.  If  the 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  mortality  and  expense  risks 
assumed,  the  financial  loss  will  fall  on 
Principal  Mutual;  conversely,  if  the 
charge  proves  more  than  sufficient,  the 
excess  will  be  a  gain  to  Principal 
Mutual. 

10.  Under  each  Contract,  an  additional 
annual  recordkeeping  expense  of  $25 
may  be  charged  for  each  plan 
participant  receiving  benefits  under  a 
Flexible  Income  Option.  A  Flexible 
Income  Option  allows  plan  participants 
to  determine  how  much  of  their  benefits 
to  withdraw  each  year  from  the  plan, 
subject  to  the  minimum  distribution 
requirements  of  the  Code. 

11.  Under  the  Personal  Variable 
Contract  a  contract  administration 
expense/recordkeeping  charge  is  taken 
directly  out  of  each  Investment  Account, 
unless  the  Contractholder  agrees  iif  a 
separate  revocable  written  agreement  to 
pay  all  or  a  portion  of  the  charge.  The 
fixed-dollar  charge  is  $25  per  year  per 
plan  participant  if  Principal  Mutual  can 
send  reports  to  the  Contractholder  for 
distribution  to  plan  participants  or  $28  if 
the  reports  must  be  sent  directly  to  plan 
participants.  The  fixed-dollar  charge  is 
reduced  by  10%  if  plan  participant  data, 
investment  elections,  and  ongoing 
contributions  are  reported  in  Principal 
Mutual’s  standard  format  on  magnetic 
tapes  or  computer  diskettes.  The  amount 
charged  is  based  on  the  assumption  that 
four  plan  benefits  reports  will  be  sent 
out  each  year  to  plan  participants,  with 
variations  in  price  for  more  or  less 


frequent  reports.  Expenses  also  vary 
depending  on  the  number  of 
nomliscrimination  tests  performed  each 
year  for  a  Contractholder.  Hie  other 
portion  of  the  administrative  expense/ 
recordkeeping  charge  is  based  on  the 
Time- Wei^ ted  Balance.  This  charge 
will  be  0.35%  of  the  Time- Weigh  ted 
Balance  (on  an  aimual  basis],  but  will  be 
reduced  by  10%  if  Principal  Mutual  has 
issued  an  Associated  Contract  to  the 
Contractholder.  A  cap  is  imposed  imder 
the  Personal  Variable  Contract  which 
limits  the  annual  administration 
expense/recordkeeping  cheirge  to  an 
annual  maximum  of  4.00%  of  the  value 
of  an  Investment  Account  if  the  charge 
is  deducted  from  the  Individual  Account 
of  a  plan  participant.  The  administration 
expense/recordkeeping  charge  is 
collected  at  the  earlier  of  (i)  the  date 
that  there  is  a  full  redemption  of  all 
Investment  Accounts  of  a  plan 
participant  or  (ii)  the  last  day  of  each 
quarter  of  the  Deposit  Year.  Principal 
Mutual  does  not  expect  to  recover  from 
the  charge  any  amount  above  its 
accumulated  expenses  associated  with 
the  administration  of  the  Contracts. 
Applicants  rely  upon  Rule  26a-l  in 
connection  with  deductions  of  the 
contract  administration/recordkeeping 
charge  frum  Investment  Accounts. 

12.  A  contingent  deferred  sales  load 
may  be  deducted  from  an  Investment 
Account  which  correlates  to  a  plan 
participant  for  any  cash  withdrawal, 
induding  transfers  of  money  to  a 
funding  agent  other  than  a  Companion 
Contract,  subject  to  the  limitations 
described  below.  Currently,  the 
maximum  contingent  deferred  sales 
charge  is  5.00%  of  the  amount 
withdrawn  in  the  first  year  the 
Investment  Accoimt  has  been 
established  and  decline  to  zero  after 
seven  years.  Principal  Mutual  relies 
upon  Rule  6c-8  to  deduct  this  charge. 
Principal  Mutual  monitors  the  individual 
Investment  Accounts  to  ensure  that  the 
total  contingent  deferred  sales  charges 
deducted  from  an  Investment  Account 
will  never  exceed  9.00%  of  the  purchase 
payments  to  which  the  charge  relates. 
The  contingent  deferred  sales  charge 
does  not  apply  to  withdrawals  made  as 
a  result  of  a  participant’s  death, 
retirement,  or  total  and  permanent 
disability.  In  addition,  no  charge  will 
apply  to  transfers  between  Investment 
Accoimts,  transfers  to  a  Companion 
Contract,  or  amounts  applied  to  provide 
variable  annuity  payments. 

AppUcants’  Legal  Analysis  and 
Discussion 

1.  Section  2(a)(35)  of  the  Act  defines 
the  term  “sales  load”  as  the  difference 
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between  the  price  that  a  security  is 
offered  to  the  public  and  the  portion  of 
the  proceeds  from  the  sale  which  are 
received  and  invested.  Sections  27(a)(2) 
and  27(a)(3)  of  the  Act  prohibit  any 
registered  investment  company  from 
issuing  periodic  payment  plan 
certificates  or  any  depositor  or 
underwriter  for  such  company  from 
selling  a  certificate  if  the  amount  of 
sales  load  deducted  from  any  of  the  first 
twelve  monthly  payments  or  their 
equivalent  exceeds  50%  of  such  a 
payment  or  if  the  sales  load  deducted 
from  any  one  of  such  payments  exceeds 
proportionately  the  amount  deducted 
from  any  other  such  payment,  or  if  the 
sales  load  deducted  from  any 
subsequent  payment  exceeds  the 
amount  deducted  from  any  other 
subsequent  payment.  Rule  27a-2  under 
the  Act  exempts  a  registered  separate 
account  from  the  provisions  of  section 
27(a)(3),  provided  that,  for  any  variable 
annuity  contract  participating  in  the 
separate  account,  the  proportionate 
amount  of  sales  load  deducted  from  any 
payment  shall  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment. 

2.  The  Ifremier  Variable  Contract’s 
sales  load  is  billed  to  a  Contractholder, 
who  either  pays  the  amount  billed  by 
sending  Principal  Mutual  one  check 
which  includes  both  its  current 
contributions  to  the  Contract  and  an 
amount  for  the  sales  load,  or  by  sending 
contributions  in  one  check  and  sales 
load  expenses  in  a  subsequent  check. 
Each  situation  raises  issues  under 
section  27(a)(3)  of  the  Act  and  the 
second  situation  also  raises  issues  under 
sections  2(a)(35)  and  27(a)(2). 

Applicants,  therefore,  request  exemptive 
relief  from  sections  2(a)(35),  27(a)(2)  and 
27(a)(3),  to  the  extent  necessary  to 
permit  the  sale  of  Premier  Variable 
Contracts. 

3.  Because  the  volume  discount  for  the 
Premier  Variable  Contracts  applies  to 
payments  in  a  single  year,  it  is  possible 
that  a  Contractholder  may  have  a  higher 
percentage  of  sales  load  deducted  from 
contributions  in  some  subsequent  years 
than  in  either  the  Hrst  year  or  certain 
other  subsequent  years,  a  loading 
pattern  that  would  violate  the  literal 
requirements  of  section  27(a)(3)  of  the 
Act  and  would  be  ineligible  for  the 
exemptive  relief  provided  by  Rule  27a-2. 

4.  Applicants  submit  that  an 
exemption  from  section  27(a)(3)  is 
appropriate  because  the  same 
percentage  sales  load  is  deducted  for 
the  scheduled  amounts  in  each  Deposit 
Year  and  because  the  Contract  provides 
identical  schedules  of  charges  for  each 
Deposit  Year.  The  abuse  intended  to  be 


curbed  by  section  27(a)(3)  (excessive 
front-end  loading  of  periodic  pay-ment 
plans)  is  not  presented  where  the 
maximum  sales  load  is  4.5%  or  3% 
(depending  upon  the  Schedule  chosen), 
and  where  variations  in  sales  load 
permit  Contractholders  to  take 
advantage  of  volume  discoimts. 

5.  If  a  Contractholder  makes  a 
contribution  by  one  check  and  then  pays 
the  sales  load  by  a  subsequent  check, 
nothing  would  be  deducted  from  the 
contribution  payment  for  sales  load. 
However,  if  Ae  subsequent  sales  load 
payment  were  deemed  to  be  another 
Contract  pa5mient,  100%  of  that  payment 
would  be  deducted  for  sales  load.  In 
addition,  it  is  possible  that  the  sales 
load  payment  for  contributions  made 
late  in  a  deposit  year  might  not  be  made 
until  early  in  the  next  deposit  year. 
Accordingly,  Applicants  request 
exemptions  from  sections  2(a)(35)  and 
27(a)(2)  to  the  extent  necessary  to 
permit  Contractholders  to  elect  to  pay 
sales  loads  by  separate  subsequent 
checks  rather  than  solely  by  deduction 
from  Contract  contributions.  Permitting 
Contractholders  to  delay  paying  sales 
loads  is  a  beneHt  to  Contractholders  and 
plan  participants.  Because  the 
subsequent  check  is  not  actually  a 
Contract  payment,  but  rather  the  sales 
load  payment  for  earlier  contributions, 
the  substance  of  what  is  prohibited  by 
section  27(a)(2)  is  not  presented  by  the 
proposed  sales  load  payment 
procedures. 

6.  Applicants  also  seek  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  Act  to  the  extent  necessary  to  permit 
the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Separate  Account  B  in  connection  with 
the  Contracts.  Applicants  represent  that 
the  0.33%  and  0.55%  charges  for  the 
Contracts  are  within  the  range  of 
industry  practice  for  comparable 
aimuity  products.  This  representation  is 
based  upon  an  analysis  by  Principal 
Mutual  of  publicly  available  information 
about  selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence 
of  charges  against  separate  account 
assets  for  other  than  mortality  and 
expense  risks.  Principal  Mutual  shall 
maintain  at  its  principal  ofHce,  available 
to  the  Commission  upon  request,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  the 
comparative  survey  made. 

7.  Applicants  acknowledge  that  the 
sales  load  and  the  deferred  sales  charge 
under  the  Premier  Variable  Contract  and 


the  Personal  Variable  Contract, 
respectively,  will  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  Contracts  and  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  sales  charges.  In  such 
circumstances  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing.  Principal  Mutual  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  made  with 
respect  to  the  Contracts  will  benefit 
Separate  Account  B,  the 
Contractholders  and  plan  participants. 
The  basis  for  that  conclusion  is  set  forth 
in  a  memorandum  which  shall  be 
maintained  by  Principal  Mutual  at  its 
principal  office  and  will  be  available  to 
the  Commission  upon  request. 

Moreover,  Principal  Mutual  represents 
that  Separate  Account  B  will  invest  only 
in  underlying  mutual  funds  which 
imdertake,  in  the  event  such  funds 
should  adopt  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  “interested 
persons”  of  such  fund  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 

Conclusion 

1.  Section  6(c)  imder  the  Act  provides, 
in  pertinent  part,  that  the  Commission, 
by  order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  clS^ss  or  classes  thereof,  from  any 
provisions  of  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  On  the  basis  of  the  foregoing. 
Applicants  assert  that  the  exemptions 
requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-14827  Filed  &-2a-92;  8:45  am] 
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[Release  Na  IC.-18S01/Fite  No.  812-7918] 

State  Mutual  Life  Assurance  Company 
of  America,  et  aL 

June  18. 1992. 

agency:  Securities  and  Exchange 
Commission  (the  “Commission"  or  the 
"SEC”). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act"). 

APPUCANTS:  State  Mutual  Life 
Assurance  Company  of  America  (“State 
Mutual").  State  Mutual  Separate 
Account  I  (“Account  I"),  and  Allmerica 
Investments.  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  approving  the  assessment 
and  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Account  1.  which  serves  as  the  funding 
medium  for  certain  group  combination 
fixed/variable  annuity  contracts  issued 
by  State  Mutual  (the  “Contracts”). 

FHJNO  date:  The  Application  was  filed 
on  May  llil992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.,  on  July  13, 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549; 
Applicants,  c/o  Rodney  J.  Vessels,  State 
Mutual  Life  Assurance  Company  of 
America,  440  Lincoln  Street,  Worcester, 
Massachusetts,  01653. 

FOR  FURTHER  INFORMATION  CONTACT. 
Patrice  M.  Pitts,  Attorney,  at  (202)  272- 
3040,  or  Michael  V.  Wible,  Special 
Counsel,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 


Applicants'  Representations 

1.  State  Mutual  is  a  mutual  life 
insurance  company  organized  in  1844 
under  the  laws  of  Massachusetts. 

2.  State  Mutual  is  the  depositor  and 
sponsor  of  Account  I,  a  unit  investment 
trust  registered  under  the  1940  Act 
which  serves  as  the  funding  medium  for 
the  Contracts.  Accoimt  I  presently 
consists  of  five  subaccounts,  each  of 
which  will  invest  solely  in  the  shares  of 
one  of  the  investment  portfolios  of 
Allmerica  Investment  Trust  (the 
‘Trust”),  a  diversified  open-end 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust. 

3.  Shares  of  the  Trust’s  investment 
portfolios  (the  "Funds")  also  are  ofrered 
to  separate  accounts  of  a  State  Mutual 
affiliate  which  fund  variable  annuity 
contracts  and  flexible  premium  variable 
life  insurance  policies. 

4.  Allmerica  Investments,  Inc.,  an 
indirect  wholly-owned  subsidiary  of 
State  Mutual,  is  the  principal 
underwriter  for  the  Contracts.  Allmerica 
Investments,  Inc.  is  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers. 

5.  The  Contracts  are  group 
combination  fixed/variable  contracts 
that  will  establish  for  the  benefit  of 
participants  (“Participants")  individual 
retirement  annuities  ("IRA  Accounts”) 
qualifying  for  federal  income  tax 
treatment  under  section  406  of  the 
Internal  Revenue  Code.  Participants 
may  invest  in  any  one  or  more  of  the 
subaccounts  of  Account  I,  and  may  also 
invest  in  subaccounts  of  the  general 
account  of  State  Mutual  (“General 
Account")  for  accumulation  on  a  fixed 
basis. 

6.  Upon  death  of  the  Participant  prior 
to  the  annuity  commencement  date. 

State  Mutual  will  pay  the  beneficiary  a 
death  benefit  equal  to  the  accumulated 
value  of  the  IRA  Account  as  of  the 
valuation  date  coincident  with  or  next 
following  the  date  of  receipt  of  due  proof 
of  death  at  State  Mutual’s  home  office. 

7.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  an  IRA 
Account  fee  of  $25  at  each  anniversary 
of  the  IRA  Accoimt  and  at  full  surrender 
for  its  costs  in  maintaining  each  IRA 
Account.  State  Mutual  guarantees  that 
this  charge  will  not  increase. 

8.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  each 
subaccount  of  Account  I  a  daily  charge 
(the  “Administrative  Expense  Charge") 
equal  to  0.25%  (on  an  annual  basis)  of 
the  average  daily  net  assets  of  that 
subaccount.  The  charge  is  assessed  to 


help  defray  expenses  actually  incurred 
in  the  adminisfration  of  the  subaccount 
of  Account  I.  State  Mutual  believes  that 
the  Administrative  Expense  Charge  and 
the  IRA  Account  fee  have  been  set  at  a 
level  that  will  recover  no  more  than  the 
actual  costs  associated  with 
administering  the  IRA  Accounts  under 
the  Contracts  and  Account  I.  State 
Mutual  guarantees  that  the  level  of  both 
charges  will  not  increase  over  the  life  of 
the  Contract. 

9.  State  Mutual  makes  a  deduction  for 
state  and  municipal  premium  taxes, 
where  applicable. 

10.  No  charge  for  sales  expenses  is 
deducted  from  contributions  at  the  time 
contributions  are  made.  However,  the 
Contracts  assess  a  withdrawal  charge  of 
4%  of  any  amount  withdrawn  from  a 
General  Account  subaccount  on  other 
than  its  maturity  date  and  upon  election 
of  an  annuity  for  a  specified  number  of 
years. 

11.  No  sales  charge  is  deducted  upon 
withdrawal  from  any  subaccount  of 
Account  I. 

12.  The  withdrawal  charge  is  retained 
by  State  Mutual  to  reimburse  it  for  the 
expenses  incurred  in  connection  with 
the  sale  of  the  Contracts  and  certificates 
thereunder,  including  promotional  costs, 
sales  administration,  and  other  sales- 
related  expenses. 

13.  For  assuming  certain  mortaUty  and 
expiense  risks  under  the  Contracts,  State 
Mutual  will  deduct  from  the  daily  net 
asset  value  of  each  subaccount  of 
Account  I  an  amount  computed  daily 
which  is  equal  to  an  annual  rate  of  0.90 
percent  The  mortality  risk  arises  from 
State  Mutual’s  guarantee  that  it  will 
make  annuity  payments  in  accordance 
with  emnuity  rate  provisions  established 
in  the  Contract  at  the  time  it  is  issued 
for  the  life  of  the  payee  (or  in 
accordance  with  the  annuity  option 
selected),  no  matter  how  long  the  payee 
lives  and  no  matter  how  long  all  payees 
as  a  class  live.  The  expense  risk  arises 
from  State  Mutual’s  guarantee  that  the 
charges  it  makes  under  the  Contracts 
will  never  exceed  the  limits  established 
in  the  Contracts.  The  approximate 
allocation  of  the  mortality  and  expense 
risk  charge  is  0.25%  for  State  Mutual’s 
assumption  of  mortality  risks  and  0.65% 
for  State  Mutual’s  assumption  of 
expense  risks.  Api^icants  represent  that 
the  level  of  this  charge  is  guaranteed 
and  will  not  increase. 

14.  If  the  charge  for  mortality  and 
expense  risk  is  insufficient  to  cover  the 
actual  costs  of  mortality  experience  and 
expenses.  State  Mutual  will  absorb  the 
losses.  If  expenses  are  less  than  the 
amounts  resulting  from  the  charge,  the 
difference  will  be  a  profit  to  State 
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Mutual.  To  the  extent  that  this  charge 
results  in  a  profit  to  State  Mutual,  such 
profit  will  be  available  for  use  by  State 
Mutual  for  any  lawful  purpose,  including 
the  payment  of  sales,  distribution,  and 
other  expenses  not  covered  by  the 
withdrawal  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
undervirriter  except  a  fee,  not  exceeding 
susn  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services.  Applicants 
request  an  exemption  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  any  relief  is  necessary  to 
permit  the  deduction  from  Account  I  of 
the  mortality  and  expense  risk  charge 
under  the  Contracts. 

2.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products.  This 
representation  is  based  upon  State 
Mutual's  comparative  survey  of  publicly 
available  information  about  similar 
industry  products,  and  takes  into 
account  such  factors  as  total  asset 
charges,  policy  fees,  death  benefits, 
annuity  options  and  annuity  guarantees. 
State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey  of  industry  practice 
for  mortality  and  expense  risk  charges. 

3.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  the  actual  costs  relating  to  the 
distribution  of  the  Contracts.  In  such 
case,  the  costs  will  be  paid  from  the 
assets  of  the  General  Account,  which 
may  include  gains  from  operations  with 
respect  to  the  Contracts  or  any  profit 
derived  from  the  mortality  and  expense 
risk  charge.  State  Mutual  represents  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  Account  I  and 
the  Participants.  State  Mutual  will 
maintain  at  its  administrative  o^ices 
and  make  available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
its  conclusion. 


4.  State  Mutual  represents  that 
Account  1  vdll  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  they 
adopt  plans  under  Rule  12b-l  under  the 
1940  Act  to  finance  ^tribution 
expenses,  to  have  siicn  plans  formulated 
and  approved  by  a  board  of  trustees  (or 
directors),  a  majority  of  whom  are  not 
“interested  persons"  of  such  investment 
companies  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act. 

Conclusion 

For  the  reasons  and  on  the  basis  of 
the  facts  set  forth  above.  Applicants 
assert  that  the  requested  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  deduct  the  mortality  and 
expense  risk  charge  under  the  Contracts 
meet  the  standards  in  section  6(c)  of  the 
1940  Act.  Applicants  assert  the 
requested  exemptions  are  necessary  and 
appropriate  in  the  public  interest,  and 
are  consistent  vdth  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-14824  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  BOIO-OI-M 


OEPAFTTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  app.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification  of 
the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3175 

Applicants: 

CSX  Transportation,  Mr.  W.J.  Scheerer, 
Chief  Engineer-Train  Control,  500 
Water  Street,  Jacksonville,  Florida 
32202. 

Indiana  Hi-Rail  Corporation.  Mr.  R. 
Powell  Felix,  President,  R.R.  1, 
Connersville,  Indiana  47331. 

City  of  Tiffin  Port  Authority,  Mr.  James 
D.  Supasce,  Chairman,  P.O.  Box  767, 
Tiffin.  Ohio  44883-0767. 


CSX  Transportation  (CSXT),  Indiana 
Hi-Rail  Corporation,  and  the  City  of 
Tiffin  Port  Authority  jointly  seek 
approval  of  die  proposed  discontinuance 
and  removal  of  Tiffin  Interlocking, 
milepost  B124.3,  near  Tiffin.  Ohio,  on  the 
Detroit  Division,  Willard  Subdivision  of 
CSXT:  consisting  of  the  conversion  of 
five  power-operated  switches  (numbers 
28.  37,  38.  44,  and  45)  to  hand  operation, 
removal  of  all  remaining  power- 
operated  switches  and  movable  point 
frogs,  and  removal  of  all  controlled 
signals.  The  carrier  proposes  to  operate 
by  signal  indications  of  an  automatic 
block  signal  system  within  yard  limits. 

The  reason  given  for  the  proposed 
changes  is  that  the  facilities  are  no . 
longer  needed  for  present  day  operation. 

BS-AP-No.  3176 

Applicant:  Chicago  and  North 
Western  Transportation  Company.  Mr. 
D.E.  Waller,  Vice  President-Engineering 
and  Materials,  One  Northwestern 
Center,  Chicago,  Illinois  60606. 

The  Chicago  and  North  Western 
Transportation  Company  seeks 
approval  of  the  proposed  reduction  of 
the  limits  to  “CY"  Interlocking,  milepost 
2.7,  near  Chicago,  Illinois,  on  the 
Kenosha  Subdivision;  consisting  of  the 
conversion  of  power-operated  switch 
No.  40  to  hand  operation  and  the 
relocation  of  dwarf  signal  No.  39SL. 

The  reason  given  for  the  proposed 
changes  is  the  partial  retirement  of  yard 
track  No.  6.  with  the  remaining  stub 
track  used  for  occasional  storage  of 
work  equipment. 

BS-AP-No.  3177 

Applicant  Southern  Pacific 
Transportation  Company,  Mr.  J.A. 
Turner,  Engineer-Signals,  Southern 
Pacific  Building,  One  Market  Plaza,  San 
Francisco,  California  94105. 

The  Southern  Pacific  Transportation 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
the  automatic  block  signal  system 
between  milepost  1216.12  and  milepost 
1216.43,  on  the  Clifton  Branch  single 
track,  near  Clifton.  Arizona,  Lordsburg 
District.  El  Paso  Division,  consisting  of 
the  discontinuance  and  removal  of  all 
automatic  block  signals.  The  carrier 
proposes  to  operate  under  yard  limit 
rules. 

The  reason  given  for  the  proposed 
changes  is  that  the  traffic  no  longer 
requires  the  signal  system  for  present 
day  operations. 

BS-AP-No.  3178 

Applicant 

Northern  Indiana  Commuter 

Transportation  District.  Mr.  Victor  R. 
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Babin,  General  Manager,  601  North 

Roeske  Avenue, 

Michigan  City,  Indiana  46360-2669. 
Chicago  SouthShore  and  South  Bend 

Railroad,  Mr.  H.  Terry  Hearst, 

President,  505  North  Carroll  Avenue, 

Michigan  City,  Indiana  46360-5082. 

The  Northern  Indiana  Commuter 
Transportation  District  and  Chicago 
SouthShore  and  South  Bend  Railroad 
jointly  seek  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track, 
between  milepost  1.9  and  milepost  3.18, 
near  South  Bend,  Indiana,  consisting  of 
the  discontinuance  and  removal  of  three 
automatic  block  signals,  numbers  18,  24, 
and  25. 

The  reason  given  for  the  proposed 
changes  is  that  future  traffic  reduction 
and  ^e  resultant  minimal  usage  does 
not  warrant  the  continued  maintenance 
of  the  block  signal  system  on  this 
trackage. 

Rule,  Standards  and  Instructions 
Application  (RS&I-AP)-No.  1081 
Reconsideration 

Applicant:  CSX  Transportation,  Mr. 
W.J.  Scheerer,  Chief  Engineer-Train 
Control.  500  Water  Street,  Jacksonville, 
Florida  32202. 

Predecessor  applicant:  Richmond, 
Fredericksburg  and  Potomac  Railroad 
Company. 

CSX  Transportation  seeks  relief  from 
the  requirements  of  §  236.566  of  the 
Rules,  Standard  and  Instructions  to  the 
extent  that  CSXT  be  allowed  to  operate 
non-equipped  CSXT  locomotives 
between  Richmond,  Virginia,  milepost 
4.8  and  Doswell,  Virginia,  milepost  21.8, 
on  the  RF&P  Subdivision,  Baltimore 
Division,  former  trackage  of  the 
Richmond,  Fredericksburg  and  Potomac 
Railroad  Company. 

Applicant’s  justification  for  relief:  To 
afford  economies  of  operation,  in  that 
excess  CSXT  trackage  would  be 
abandoned. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  speciHcally  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of  the 
protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  speciHc  request  for  an  oral 
hearing  is  accompanied  by  a  showing 


that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

issued  in  Washington,  DC,  on  June  17. 1992. 
Phil  Olekszyk,  % 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  92-14779  Filed  6-23-92;  8.45  amj 
WLUNQ  COOC  4910-0e-u 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-30-No.l] 

Bridgestone/Firestone,  Inc.;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompilance 

Bridgestone/Firestone.  Inc., 
(Bridgestone/Firestone)  of  Akron.  Ohio, 
has  determined  that  some  of  its  tires  fail 
to  comply  with  49  CFR  571.109,  "New 
Pneumatic  Tires,"  (Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
109),  and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573. 
Bridgestone/Firestone  has  also 
petitioned  to  be  exempted  from  the 
notiHcation  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  imder  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

During  the  period  of  February  26, 1991 
through  April  24, 1991,  Bridgestone/ 
Firestone  manufactured  7,259  tires, 
designated  P215/70R14  FR480  W2HY 
FR5  081  thru  161,  that  bear  incorrect 
serial  information.  The  information 
should  read  P215/70R14  FR480  W2HY 
FR5  081  thru  161,  however  the  "2”  in 
"W2HY"  was  omitted  on  the  subject- 
tires.  The  missing  “2”  is  part  of  an 
identification  code  which  identifies 
Bridgestone/Firestone  as  the 
manufacturer  of  the  tire.  The 
noncompliance  resulted  when  an  error 
was  made  during  the  manufacturing  of 
the  serial  marker. 

Section  S4.3  specifies  that  each  tire  be 
labeled  with  the  name  of  the 
manufacturer  or  brand  name,  and 
number  assigned  to  the  manufacturer  in 
the  manner  specified  in  Part  574. 

Bridgestone/Firestone  supports  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

All  tires  manufactured  in  the  affected  size/ 
type  meet  all  requirements  of  Standard  #109 


except  label  requirements  pertaining  to 
S4.3.3. 

If  there  would  be  need  for  the  consumer  or 
manufacturer  representative  to  read  the 
serial,  sufficient  information  exists  to  define 
the  manufacturing  location  as  Bridgestone/ 
Firestone.  Inc.,  Wilson.  North  Carolina. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of 
Bridgestone /Firestone,  described  above. 
Comments  should  refer  to  the  Docket 
Number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street.  SW.,  Washington.  DC. 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
audiority  indicated  below. 

Comment  closing  date:  July  24, 1992. 

(15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on:  June  17, 1992. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
(FR  Doc.  92-14778  Filed  6-26-02;  8:45  am) 
BILUNQ  COOC  4910-9»-ll 


[Docket  No.  92-02;  Notice  2] 

Determination  That  Nonconforming 
1989  Mercedes  Benz  200E  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Mercedes  Benz  200E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  annoimces  the 
determination  by  NHTSA  that  1989 
Mercedes  Benz  200E  ^odel  ID  124.021) 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards  (the 
1989  Mercedes  Benz  260E,  Model  ID 
124.026),  and  they  are  capable  of  being 
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readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective  as 
of  June  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

“(I)  the  motor  vehicle  is  *  *  * 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  (of  the  Act), 
and  of  the  same  model  year  *  *  *  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modibed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  dose  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

GlkK  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No,  R-00-(M7),  petitioned 
NHTSA  to  determine  whether  1989 
Mercedes  Benz  200E  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  Mar^  31, 1992  (57  FR 10946), 
to  afford  an  opportunity  for  public 
comment  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  EB^bOity  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  bnal  determination  must 


indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  vehicle  is  eligible  for  entry,  VSP  #  11 
is  the  vehicle  eligibility  number  assigned 
to  vehicles  admissible  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1989  Mercedes  Benz  200E  (Model 
ID  124.021)  is  substantially  similar  to  a 
1989  Mercedes  Benz  260E  (Model  ID 
124.026)  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  and  is  capiable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C.  1397(c)(3)(AKi)(l)  and 
(C)(iii);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50  and  501 A 

Issued  on:  June  19, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  92-14858  Filed  6-23-92;  8:45  am] 
BILLINQ  CODE  4910-S9-M 


Research  and  Special  Progrants 
Administration 

(Docket  No.  WPDA-1] 

Waiver  of  Preemption  Determination 
No.  1  (WPD-1),  City  of  New  York; 
Application  for  Waiver  of  Preemption 
as  to  Fire  Departing  Regulations 
Concerning  Pickup/Dettvery 
Transportation  of  Flammable  and 
Combustibie  Liquids  and  Flammable 
and  Combustible  Gases 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Transportation. 

action:  Waiver  of  Preemption 
Determination  No.  1  (WPD-1); 
correction. 


summary:  RSPA  is  correcting  errors  in 
the  text  of  WPD-l,  concerning  City  of 
New  York  Fire  Department  regulations 
governing  trucks  that  pick  up  or  deliver 
flammable  and  combustible  liquids  and 
gases  in  New  York  City,  which  was 
published  in  the  Federal  Register  on 
June  2, 1992  (57  FR  23278). 

FOR  FURTHER  N^ORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-360-4400). 


CorrectioRS  to  WFD-1 

1.  On  page  23280,  Lo  the  first  column, 
in  the  last  paragraph  beginning  "The 
City's  requirements  at  issue  *  *  *"  the 
case  number  of  National  Paint  & 

Coatings  Ass’n.  Inc.  v.  City  of  New  York 
in  the  ninth  line  should  read  “No,  CV- 
84-4525  (ERKJ." 

2.  On  page  232B1,  in  the  third  column, 
in  the  second  to  last  paragraph 
beginning  “Trucks  built  to  MC-306 

*  *  *”  the  citation  "Id.”  in  the  fifth  line 
should  read  “NYC  Appl.  14." 

3.  On  page  23283,  in  the  first  column, 
in  the  second  full  paragraph  beginning 
"Until  recently.  *  *  *"  the  words  “it  its" 
in  the  third  line  should  read  “if  its.” 

4.  On  page  23283,  in  the  third  column, 
in  the  second  full  paragraph  beginning 
“With  i^ard  *  *  *“  the  word 
“majority”  in  the  first  line  should  read 
“minority.” 

5.  On  page  23284,  in  the  second 
column,  in  the  first  full  paragraph 
beginning  “The  City’s  Exhibit  35,  •  * 
the  word  “result”  in  the  fifth  line  should 
read  “results.” 

6.  On  page  23284,  in  the  second 
column,  in  the  last  paragraph  begiiming 
“Opponents  of  the  City’s  application 

*  •  •”  the  words  “fewer”  (three  times) 
and  “less”  in  the  quotation  from  Mobil's 
comments  in  the  fifth  and  sixth  lines 
should  be  emphasized  (by  underlining  or 
italics). 

7.  On  page  23264,  in  the  third  column, 
the  third  indented  paragraph  is 
corrected  by  inserting  the  words 
“hazardous  materials,  when  the”  after 
the  word  “carrying”  in  the  second  line. 

8.  On  page  23285,  in  the  first  column, 
in  the  second  full  paragraph  begirming 
“Matack  alleges  *  *  •”  the  abbreviation 
“TUA”  in  the  eighth  line  should  read 
“UTA.” 

9.  On  page  23286,  in  the  first  column, 
in  the  carryover  paragraph  the  word 
“while”  in  the  sixth  line  should  read 
“which.” 

10.  On  page  23287,  in  the  first  column, 
in  the  first  full  paragraph  beginning 
“Addressing  the  City’s  argument  *  *  *” 
the  word  “state”  in  the  fifth  line  should 
read  “states.” 

11.  On  page  23287,  in  the  first  column, 
in  the  last  fuJl  paragraph  beginning  “In 
their  letter  *  *  *”  after  the  words  “the 
very”  in  the  third  line  insert  “next” 

12.  On  page  23287,  in  the  third  column, 
in  the  last  paragraph  beginning  “These 
and  the  other  •  *  *”  delete  the  word  "a” 
in  the  sixth  line. 

13.  On  page  23288,  in  the  second 
column,  in  the  last  full  paragraph 
beginnii'.g  “e.  Finding  on  level  of 
protection  *  *  *”  the  figures  “  ‘40-^59%’  ” 


J 
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in  the  next  to  the  last  line  should  read 
••  ‘40-50%.’  ” 

14.  On  page  23294,  in  the  third  column, 
in  the  last  full  paragraph  beginning  "On 
the  other  hand,  *  *  insert  "FR"  after 
"54”  in  the  fifth  fine  and  change  the 
word  "trucks”  in  the  seventh  fine  to  read 
"truck's.” 

15.  On  page  23295,  in  the  second 
column,  in  the  second  full  paragraph 
beginning  “A.  A  waiver  of  preemption 
*  *  *”  the  word  "reason”  in  the  fourth 
line  should  read  "reasons.” 

Issued  in  Washington,  DC  on  June  18, 1992. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  92-14821  Filed  6-23-92;  8;45  am] 
BILUNG  CODE  4910-SO-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  tor 
Review 

Dated:  June  17, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0129. 

Form  Number:  IRS  Form  1120-POL. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organization. 
Description:  Certain  political 
organizations  file  Form  1120-POL  to 
report  the  tax  imposed  by  section  527. 
The  form  is  used  to  designate  a 
principal  business  campaign 
committee  that  is  subject  to  a  lower 
rate  of  tax  under  section  527(h).  IRS 
uses  Form  1120-POL  to  determine  if 
the  proper  tax  was  paid. 
Respondents:  Non-profit  institutions. 
Small  businesses  or  organizations. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  6,527. 


Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 


Recordkeeping.... .  14  hours,  35 

minutes. 

Learning  about  the  law  or  the  6  hours,  23 
form.  minutes. 

Preparing  the  form .  15  hours,  17 

minutes. 

Copying,  assembling,  and  2  hours,  23 
sending  the  form  to  IRS.  minutes. 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  252,530  hours. 
Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-14812  Filed  6-23-92;  8:45  am) 
BILLING  CODE  4«30-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  17, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1033. 

Form  Number:  IRS  Form  8453-E. 

Type  of  Review:  Extension. 

Title:  Employee  Benefit  Plan  Declaration 
and  Signature  for  Electronic/Magnetic 
Media  Filing. 

Description:  This  form  will  be  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjunction  with  the 
Electronic  Filing  of  Forms  5500,  5500- 
C/R,  and  5500EZ.  These  forms, 
together  with  the  electronic 
transmission^  will  comprise  the  annual 
information  returns. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 


Recordkeeping .  7  minutes. 

Learning  about  the  law  or  the  2  minutes, 
form. 

Preparing  the  form .  20 

minutes. 

Copying,  assembling,  and  send-  20 
ing  the  form  to  IRS.  minutes. 


Frequency  o/ Response.' Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  41.000  hours. 
Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reparts  Management  Officer. 
[FR  Doc.  92-14813  Filed  6-23-92;  8:45  am] 
BILUNG  CODE  4S30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans  Benefits  Administration! 

Opportunity  for  Readjudicatlon  of 
Certain  Ionizing  Radiation  Claims 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
opportunity  for  readjudication  of  certain 
claims  for  service-connected  disability 
or  death  benefits  based  on  alleged 
ionizing  radiation  exposure  in  military 
service  resulting  from  atomic  weapons 
testing  or  the  atomic  bombing  of 
Hiroshima  or  Nagasaki,  Japan.  This 
opportunity  for  readjudication  is  made 
pursuant  to  an  order  of  the  court  in 
National  Association  of  Radiation 
Survivors  v.  Derwinski,  No.  C-63-1861- 
MHP  (N.D.  Cal.)  and  is  intended  to 
redress  the  effects  of  the  attorney  fee 
limitation  challenged  in  the  lawsuit. 
Public  Law  85-857,  sections  3404,  3405, 

72  Stat.  1238-39  (formerly  codified  at  38 
U.S.C.  3404,  3405),  which  the  Court 
found  unconstitutional  as  applied  to 
certain  individuals.  This  opportunity  is 
available  only  to  class  members  in  this 
case  who  elect  to  have  their  claims 
adjudicated  with  the  assistance  of  an 
attorney  who  is  a  member  in  good 
standing  of  the  bar  of  the  State  where  he 
or  she  practices. 
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DATES:  Requests  for  readjudication  of 
the  affected  claims  must  be  received  by 
the  Department  of  Veterans  Affairs - 
(VA)  before  June  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Sta^  (211B),  Compensation 
and  Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  redress  the  effects  of  the  past 
application  of  the  attorney  fee  limitation 
challenged  in  the  NARS  lawsuit,  VA  has 
been  ordered  to  offer  certain  class 
members  a  one-year  period  beginning 
June  24. 1992,  in  which  to  request  a 
readjudication  of  their  claims  with  the 
assistance  of  an  attorney. 

The  class  consists  of  claimants  who 
have  or  have  had  a  claim  pending  before 
the  VA  for  service-connected  disability 
and  death  benefits  based  on  alleged 
ionizing  radiation  exposure  in  military 
service  resulting  from  atomic  weapons 
testing  or  the  atomic  bombing  of 
Hiroshima  or  Nagasaki,  Japan. 

The  following  claimants  with  ionizing 
radiation  claims  are  not  eligible  to  take 
advantage  of  this  opportimity  for 
readjudication:  (1)  Those  whose  claims 
fall  under  the  Judicial  Review  Act  of 
1988:  (2)  those  who  received  or  in  the 


future  receive  a  lump  sum  payment 
under  the  Radiation  Exposure 
Compensation  Act,  Public  Law  101-426: 
and  (3)  those  who  have  received  or  have 
been  determined  by  V A  to  be  eligible  for 
presumptive  benefits  under  the 
Radiation-Exposed  Veterans’ 
Compensation  Act  of  1988.  Public  Law 
100-321. 

Any  person  with  a  claim  for  service- 
connected  death  or  disability  benefits 
based  upon  exposure  to  ionizing 
radiation  may  request  readjudication  by 
sending  a  written  request  to  the  VA 
regional  office  having  jurisdiction  of  his 
or  her  claims  Hie,  or  to  the  office  that 
made  the  prior  decision  on  the  claim. 
Upon  receipt  of  the  written  request.  VA 
will  examine  the  records  for  the  purpose 
of  determining  eligibility  for  a 
readjudication.  Claimants  found  eligible 
wiir  be  notified  that  they  and  their 
attorneys  may  proceed  to  have  their 
prior  claim  readjudicated  based  on  the 
evidence  in  the  present  record,  as  well 
as  any  additional  evidence  the  claimant 
wishes  to  submit.  In  order  to  receive  this 
readjudication,  the  written  request  must 
be  received  by  VA  before  June  25, 1993. 
If  successful  on  a  readjudicated  claim,  a 
veteran  would  be  entitled  to  benefits 
dating  from  his  first  claim  for  disability 
or  death  compensation  concerning  a 
disease  which  resulted  from  his 


exposure  to  radiation  during  the 
atmospheric  nuclear  tests  or  the 
occupation  of  Hiroshima  or  Nagasaki,  or 
the  date  upon  which  his  radiogenic 
disease  became  manifest,  whichever 
came  later.  Claimants  eligible  to  take 
advantage  of  this  opportunity  may  make 
any  arrangement  for  payment  of  fees  to 
their  attorney,  up  to  the  time  when  a 
decision  of  the  Board  of  Veterans 
Appeals  on  the  readjudicated  claim 
becomes  final.  After  that  time,  the  fee 
arrangement  that  a  claimant  may  make 
with  the  attorney  will  be  governed  by 
the  Veterans’  Judicial  Review  Act. 
Public  Law  100-687,  section  104, 102 
Stat.  4108  (1988). 

VA  has  identified  claimants 
potentially  eligible  for  readjudication 
through  the  Special  Issues  Rating 
System  (SIRS),  the  Pending  Issue  File 
(PIF),  and  a  separate  database 
maintained  by  the  Board  of  Veterans 
Appeals.  It  has  sent  a  notification  to  the 
last  known  address  of  each  person 
identified.  The  purpose  of  this  notice  is 
to  inform  those  individuals  who  do  not 
receive  notice  through  the  mail  of  VA’s 
offer. 

Dated:  june  17, 1992. 

Edward ).  Derwinski, 

Secretary  of  Veterans  Affairs. 

(FR  Doa  92-14805  Filed  6-23-92;  8:45  am] 
BIUJNQ  CODE  •320-01-M 


